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Presidential Documents

Title 3—

The President

Proclamation 10177 of April 11, 2021

National Fair Housing Month, 2021

By the President of the United States of America

A Proclamation

Exactly 1 week after the assassination of Dr. Martin Luther King, Jr., struck
at the soul of our Nation, President Lyndon B. Johnson signed a landmark
piece of legislation—an enduring testament to the ideals of Dr. King that
enshrined a portion of his legacy in the lives and laws of the American
people. Fifty-three years later, the Fair Housing Act still serves as a powerful
statement about who we are as a people: the values of equality, equity,
and dignity that we strive to uphold, and the places where we still have
work to do to fulfill our full promise as a Nation.

The purpose of the Fair Housing Act was to put an end to inequities
in our housing system and eliminate racial segregation in American neighbor-
hoods—and guarantee that all people in America have the right to obtain
the housing of their choice, free from discrimination. The law prohibits
discrimination in the sale, rental, and financing of housing, and requires
Federal, State, and local governments to proactively dismantle the discrimina-
tory structures that held back people of color and other underserved popu-
lations from equitable access to the neighborhoods of their choice.

By helping to create a fairer housing system, the law seeks to do more
than just open up American neighborhoods to all Americans. Access to
quality housing is about more than having a roof over your head—it is
the foundation for achieving better educational, employment, and health
outcomes, as well as one of the most important ways that families build
wealth that they can pass along across the generations. The Fair Housing
Act was created at a time when Federal and State policies held that dream
at arm’s length from far too many Black, Brown, Native, and Asian American
families through the insidious practices of redlining and lending discrimina-
tion.

Over the course of 53 years, the law has made a world of difference in
the lives of countless families and communities. We have also improved
upon it through the years; as a Senator, I was proud to co-sponsor the
1988 Fair Housing Act amendments that extended the law’s protections
to Americans with disabilities and families with children, and just 2 months
ago my Administration issued a rule change to ensure that the law finally
guards against discrimination targeting LGBTQ+ Americans. But the truth
of the matter is that we have not fully achieved the goals of the Fair
Housing Act—we still have so much work to do.

Many of our neighborhoods remain as segregated today as they were in
the middle of the 20th century, and the racial wealth gap is wider now
than it was when the Fair Housing Act was passed. Though our Nation
has come a long way in many regards, our promise will not be fulfilled
as long as anyone in America is denied a good home or a fair shot because
of who they are. It is our shared duty to work together to ensure that
every person has equitable access to all of the opportunities our communities
provide—and that no one faces barriers to getting a good education, having
quality health care, eating healthy food, or finding stable employment that
allows their family to thrive solely because of where they live. This is
a moral responsibility that cannot wait, particularly at a time when the
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[FR Doc. 2021-07861
Filed 4-14-21; 8:45 am)]
Billing code 3295-F1-P

COVID-19 pandemic has further highlighted and exacerbated the lack of
safe, affordable places to live for far too many people in America.

To affirm equal opportunity as the bedrock of our democracy—and to enlist
the entire Federal Government to address entrenched disparities in our
laws, public policies, and institutions—I signed an Executive Order on Ad-
vancing Racial Equity and Support for Underserved Communities Through
the Federal Government on my first day in office. To ensure that the Federal
Government continues to prioritize the right to fair housing and actively
enforce our Federal civil rights laws, I also signed a Presidential Memo-
randum on Redressing Our Nation’s and the Federal Government’s History
of Discriminatory Housing Practices and Policies during my first week as
President. My Administration will continue our efforts to close persistent
racial gaps in wages, housing, credit, lending opportunities, and access
to higher education—gaps that, if closed, would add an estimated $5 trillion
in gross domestic product in the American economy over the next 5 years.
We are committed to doing all we can to end unlawful housing discrimination
and advance equity for all underserved populations, fulfill the full promise
of the Fair Housing Act, and put the American dream within reach of
all Americans.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 2021 as National
Fair Housing Month. I call upon the people of this Nation to help secure
freedom and justice for every American by taking action to fulfill the promise
made by the Fair Housing Act to ensure everyone has free and fair housing
choice.

IN WITNESS WHEREOF, I have hereunto set my hand this eleventh day
of April, in the year of our Lord two thousand twenty-one, and of the
Independence of the United States of America the two hundred and forty-

# es )
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0200; Project
Identifier MCAI-2020-01520-E; Amendment
39-21495; AD 2021-08-01]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG (Type
Certificate Previously Held by Rolls-
Royce pic) Turbofan Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Rolls-Royce Deutschland Ltd & Co KG
(RRD) RB211 Trent 768—-60, RB211
Trent 772—60, and RB211 Trent 772B—
60 model turbofan engines. This AD was
prompted by maintenance that resulted
in damage to certain low-pressure
compressor (LPC) blades, resulting in
increased susceptibility to cracking in
the LPC blade root. This AD requires
initial and repetitive inspections of the
blade root of certain LPC blades and re-
lubrication of the LPC blades and LPC
disk. Depending on the results of the
inspections, this AD requires
replacement of the LPC blades. As a
terminating action to the inspection and
re-lubrication requirements, this AD
requires restoration of the LPC blade as
well as examination and re-lubrication
of the LPC disk. The FAA is issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective April 30,
2021.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 30, 2021.

The FAA must receive comments on
this AD by June 1, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Rolls-Royce plc,
P.O. Box 31, Derby, DE24 8BJ, United
Kingdom; phone: +44 (0)1332 242424;
website: hitps://www.rolls-royce.com/
contact-us.aspx. You may view this
service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (781) 238—
7759. It is also available at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0200.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0200; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the mandatory continuing
airworthiness information (MCAI), any
comments received, and other
information. The street address for the
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Kevin M. Clark, Aviation Safety
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington, MA 01803;
phone: (781) 238-7088; fax: (781) 238—
7199; email: kevin.m.clark@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The European Union Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community, has issued EASA
AD 2020-0253, dated November 12,
2020, to address an unsafe condition for
the specified products. The MCALI states:

In-service experience has shown that
certain LP compressor blades installed on
Trent 700 engines may have been subjected
to maintenance actions that caused damage,
making the affected blades more susceptible
to cracking.

This condition, if not detected and
corrected, could lead to blade or disc failure
and consequent engine in-flight shut-down,
possibly resulting in reduced control of the
aeroplane.

To address this potential unsafe condition,
Rolls-Royce issued the inspection NMSB to
provide inspection instructions. Rolls-Royce
also issued the restoration NMSB to provide
in-shop restoration instructions.

For the reasons described above, this
[EASA] AD requires repetitive on-wing ultra-
sonic (US) inspections of the blade roots of
the affected blades, subsequent re-lubrication
of the affected blades and discs and,
depending on findings, accomplishment of
applicable corrective action(s). This [EASA]
AD also requires in-shop restoration of the
affected blades and discs to a serviceable
condition, which constitutes terminating
action for the repetitive US inspections and
re-lubrications as required by this [EASA]
AD.

You may obtain further information
by examining the MCAI in the AD
docket at https://www.regulations.gov
by searching for and locating Docket No.
FAA-2021-0200.

FAA’s Determination

This product has been approved by
EASA and is approved for operation in
the United States. Pursuant to our
bilateral agreement with the European
Community, EASA has notified us of
the unsafe condition described in the
MCALI The FAA is issuing this AD
because the agency evaluated all the
relevant information provided by EASA
and has determined that the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Rolls-Royce (RR)
Trent 700 Series Propulsion Systems
Alert Non-Modification Service Bulletin
(NMSB) RB.211-72—AK492, Revision 1,
dated November 30, 2020. This service
information specifies procedures for
performing initial and repetitive
ultrasonic inspections of LPC blade
roots, and re-lubrication of LPC blades
and disks.

The FAA also reviewed RR Trent 700
Series Propulsion Systems Alert NMSB
RB.211-72—-AK522, Revision 1, dated


https://www.rolls-royce.com/contact-us.aspx
https://www.rolls-royce.com/contact-us.aspx
https://www.regulations.gov
https://www.regulations.gov
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https://www.regulations.gov
https://www.regulations.gov
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November 30, 2020. This service
information specifies procedures for
inspecting LPC blades, applying high
intensity shot peening to the blade roots
to arrest any cracks, inspecting the LPC
disk to determine serviceability, and re-
lubrication procedures.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

AD Requirements

This AD requires initial and repetitive
inspections of the blade root of certain
LPC blades and re-lubrication of the
LPC blades and LPC disk. Depending on
the results of the inspection, this AD
requires replacement of the LPC blades.
As a mandatory terminating action, at
the next engine shop visit, this AD
requires restoration of the LPC blades to
a serviceable condition and examination
and re-lubrication of the LPC disk.

Differences Between the AD and MCAI
or Service Information

EASA AD 2020-0253, dated
November 12, 2020, includes RRD
RB211 Trent 772C—60 model turbofan
engines in its Applicability section. This
model engine is not included in the
Applicability of this AD because it has
not been type certificated in the United
States.

Justification for Immediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause,” finds that those
procedures are ‘‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,

upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

The FAA has found the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because no domestic operators use
this product. It is unlikely that the FAA
will receive any adverse comments or
useful information about this AD from
any U.S. operator. Accordingly, notice
and opportunity for prior public
comment are unnecessary, pursuant to 5
U.S.C. 553(b)(3)(B). In addition, for the
foregoing reason(s), the FAA finds that
good cause exists pursuant to 5 U.S.C.
553(d) for making this amendment
effective in less than 30 days.

Comments Invited

The FAA invites you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under ADDRESSES.
Include “Docket No. FAA-2021-0200
and Project Identifier MCAI-2020—
01520-E” at the beginning of your
comments. The most helpful comments
reference a specific portion of the final
rule, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report

ESTIMATED COSTS

summarizing each substantive verbal
contact received about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Kevin M. Clark,
Aviation Safety Engineer, ECO Branch,
FAA, 1200 District Avenue, Burlington,
MA 01803. Any commentary that the
FAA receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because FAA
has determined that it has good cause to
adopt this rule without prior notice and
comment, RFA analysis is not required.

Costs of Compliance

The FAA estimates that this AD
affects 0 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspect LPC blades and re-lubricate LPC | 32 work-hours x $85 per hour = $2,720 ........ $0 $2,720 $0
blade and LPC disk.
Restore LPC blades, examine and re-lubri- | 128 work-hours x $85 per hour = $10,880 .... 0 10,880 0
cate LPC disk.

The FAA estimates the following
costs to do any necessary replacements
that would be required based on the

results of the inspection. The FAA has
no way of determining the number of

aircraft that might need these
replacements.
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ON-CONDITION COSTS
: Cost per
Action Labor cost Parts cost product
Replace LPC blade .........cccoecvveciveiieeienee. .25 work-hours x $85 per hour = $21.25 .........ccccoeeveeiieceeceeee, $116,000 $116,021.25

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-08-01 Rolls-Royce Deutschland Ltd &
Co KG (Type Certificate previously held
by Rolls-Royce plc): Amendment 39—
21495; Docket No. FAA—-2021-0200;
Project Identifier MCAI-2020-01520-E.

(a) Effective Date

This airworthiness directive (AD) is
effective April 30, 2021.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Rolls-Royce
Deutschland Ltd & Co KG (Type Certificate
previously held by Rolls-Royce plc) RB211
Trent 768-60, RB211 Trent 772—60, and
RB211 Trent 772B—60 model turbofan
engines equipped with:

(1) Low-pressure compressor (LPC) blade,
with part number (P/N) FW23741 or P/N
KH23403, and a serial number (S/N) listed in
Appendix 1 of Rolls-Royce (RR) Trent 700
Series Propulsion Systems Alert Non-
Modification Service Bulletin (NMSB)
RB.211-72—-AK492, Revision 1, dated
November 30, 2020 (NMSB RB.211-72—
AK492), installed; or

(2) LPC disk, with P/N FK22541, P/N
FW16259 or P/N KH20338, and an S/N listed
in Appendix 2 of NMSB RB.211-72-AK492.

(d) Subject

Joint Aircraft System Component (JASG)
code 7240, Turbine Engine Combustion
Section.

(e) Unsafe Condition

This AD was prompted by maintenance
that resulted in damage to certain LPC
blades, resulting in increased susceptibility
to cracking in the blade root. The FAA is
issuing this AD to prevent failure of the LPC
blade and the LPC disk. The unsafe
condition, if not addressed, could result in
engine in-flight shut-down and reduced
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 200 engine flight cycles (FCs)
after the effective date of this AD, perform an
initial on-wing ultrasonic inspection of the
blade root of each LPC blade using the
Accomplishment Instructions, paragraph
3.A.(3)(a) through (c) of NMSB RB.211-72—
AK492.

(2) Within 200 engine FCs after the
effective date of this AD, re-lubricate each

LPC blade and LPC disk using the
Accomplishment Instructions, paragraph
3.A.(4) of NMSB RB.211-72—AK492.

(3) Repeat the inspection of each LPC blade
and the re-lubrication of each LPC blade and
LPC disk required by paragraphs (g)(1) and
(2) of this AD at intervals not to exceed 350
engine FCs since the last inspection and re-
lubrication.

(4) If, during any inspection required by
paragraph (g)(1) or (3) of this AD, an LPC
blade is found with unacceptable indications
as specified in Appendix 4, paragraph 3 of
NMSB RB.211-72-AK492, before next flight,
remove and replace the LPC blade with a part
eligible for installation.

(h) Mandatory Terminating Action

As a mandatory terminating action to the
inspections and re-lubrications required by
paragraphs (g)(1) through (3) of this AD, at
the next engine shop visit after the effective
date of this AD, restore the LPC blades to a
serviceable condition and examine and re-
lubricate the LPC disk using the
Accomplishment Instructions, paragraph 3.A
or 3.B of RR Trent 700 Alert NMSB RB.211—
72—-AK522, Revision 1, dated November 30,
2020.

(i) Definitions

(1) For the purposes of this AD, an “‘engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of pairs of major mating engine
flanges, with the exception of the separation
of engine flanges solely for the purpose of
transporting the engine without subsequent
maintenance.

(2) For the purposes of this AD, a part
eligible for installation is an LPC blade, with:

(i) A P/N FW23741 or P/N KH23403, with
an S/N listed in Appendix 1 of RR Trent 700
Series Propulsion Systems Alert NMSB
RB.211-72-AK492, that has passed the
inspections required by paragraph (g)(1) or
(3) of this AD, or has zero flight cycles since
new; or

(ii) A P/N FW23741 or P/N KH23403, with
an S/N that is not listed in Appendix 1 of RR
Trent 700 Series Propulsion Systems Alert
NMSB RB.211-72-AK492.

(j) Credit for Previous Actions

(1) You may take credit for the initial
inspections and re-lubrications required by
paragraphs (g)(1) and (2) of this AD if you
performed these actions before the effective
date of this AD using RR Trent 700 Series
Propulsion Systems Alert NMSB RB.211-72—
AK492, Initial Issue, dated October 2, 2020.

(2) You may also take credit for the
restoration of the LPC blades to a serviceable
condition and examination and re-lubrication
of the LPC disk required by paragraph (h) of
this AD if you performed these actions before
the effective date of this AD using RR Trent
700 Series Propulsion Systems Alert NMSB
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RB.211-72—AK522, Initial Issue, dated
October 2, 2020.

(k) No Reporting Requirements

The reporting requirements specified in
Appendix 4, paragraph 3 of NMSB RB.211—
72—AK492 are not required by this AD.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ECO Branch, send it to
the attention of the person identified in
Related Information. You may email your
request to: ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(m) Related Information

For more information about this AD,
contact Kevin M. Clark, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
238-7088; fax: (781) 238—7199; email:
kevin.m.clark@faa.gov.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Rolls-Royce (RR) Trent 700 Series
Propulsion Systems Alert Non-Modification
Service Bulletin (NMSB) RB.211-72—AK492,
Revision 1, dated November 30, 2020.

(ii) RR Trent 700 Series Propulsion
Systems Alert NMSB RB.211-72—-AK522,
Revision 1, dated November 30, 2020.

(3) For service information identified in
this AD, contact Rolls-Royce plc, P.O. Box
31, Derby, DE24 8B]J, United Kingdom;
phone: +44 (0)1332 242424; website: https://
www.rolls-royce.com/contact-us.aspx.

(4) You may view this referenced service
information at the FAA, Airworthiness
Products Section, Operational Safety Branch,
1200 District Avenue, Burlington, MA 01803.
For information on the availability of this
material at the FAA, call (781) 238-7759.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on April 8, 2021.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2021-07567 Filed 4—14—21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-1193; Airspace
Docket No. 20-AAL-28]

RIN 2120-AA66
Establishment of Class E Airspace;
Hughes, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above the surface at Hughes Airport,
Hughes, AK, to accommodate new area
navigation (RNAV) procedures. This
action will ensure the safety and
management of instrument flight rules
(IFR) operations within the National
Airspace System.

DATES: Effective 0901 UTC, June 17,
2021. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order 7400.11E,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA).

For information on the availability of
FAA Order 7400.11E at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-2245.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code
(U.S.C.). Subtitle I, Section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the Agency’s authority. This
rulemaking is promulgated under the

authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it will
establish Class E airspace to support
new RNAV procedures at Hughes
Airport, Hughes AK, for the safety and
management of aircraft within the
National Airspace System.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (86 FR 6279; January 21, 2021)
for Docket No. FAA-2020-1193 to
establish Class E airspace extending
upward from 700 feet above the earth at
Hughes Airport, Hughes AK, in support
of IFR operations. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
Two comments were received. One
commenter supported the establishment
of airspace in support of IFR operations.
The other commenter stated that the
new airspace would cause people to
stay at an unsafe altitude when flying in
poor weather. The FAA does not
concur. This new volume of airspace
does not preclude aircraft from flying in
this area, but will provide additional
protection in marginal weather. The
floor of the new airspace will be 700 feet
AGL versus 1,200 feet AGL. It will
expand the basic VFR weather
minimums visibility requirement, in
this airspace, from 1 mile to 3 miles and
the clearance from clouds will change
from clear of clouds to 500 feet below
the clouds, 1,000 feet above and 2,000
feet horizontally. The new airspace
expands the opportunity for operations
in both instrument and visual
meteorological conditions and increases
the efficiency of the airport and safety
of operations in the area.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11E, dated July 21, 2020 and
effective September 15, 2020, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11E, Airspace Designations and
Reporting Points, dated July 21, 2020,
and effective September 15, 2020. FAA
Order 7400.11E is publicly available as
listed in the ADDRESSES section of this
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document. FAA Order 7400.11E lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

The FAA is amending 14 CFR part 71
by establishing Class E airspace
extending upward from 700 feet above
the surface at Hughes Airport, Hughes
AK.

The Class E airspace will be
established within a 3.8-mile radius of
the airport and within an area 2 miles
each side of the 194° bearing extending
from the airport 6.4 miles south. This
area will protect aircraft on approach to
runway 36 as they descend through
1,500 feet above ground level (AGL). In
addition, an extension in the shape of a
dogleg will be established 1.8 miles
each side of the 14° bearing extending
from the 3.8-mile radius to 6 miles north
of the airport and then 1.8 miles each
side of the 39° bearing from a point in
space, lat. 66°08"14” N, long. 154°12"17”
W, forming an angle that extends from
the 3.8-mile radius northeast 9.5 miles
from the airport. This section will
protect aircraft on approach to runway
18 descending through 1,500 feet AGL
and those aircraft on departure until
reaching 1,200 feet AGL.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order (E.O.) 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental

Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11E,
Airspace Designations and Reporting
Points, dated July, 21, 2020 and
effective September 15, 2020, is
amended as follows:

Paragraph 6005 Class E Airspace.

* * * * *

AAL AKE5 Hughes, AK [New]

Hughes Airport, AK

(66°02721” N, 154°15’53” W)

That airspace within a 3.8-mile radius of
Hughes Airport, AK, and that airspace 2
miles each side of the 194° bearing extending
from the 3.8-mile radius south 6.4 miles from
the airport, and that airspace extending from
the 3.8-mile radius beginning 1.8 miles west
of the 14° bearing to lat. 66°08’55” N, long.
154°16732” W to lat. 66°12"15” N, long.
154°10°06” W to lat. 66°10°03” N, long.
154°03’03” W to lat. 66°07°23” N, long.
154°0818” W to the point on the 3.8-mile
radius 1.8 miles east of the 14° bearing.

Issued in Des Moines, Washington, on
April 9, 2021.
B.G. Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2021-07667 Filed 4-14—21; 8:45 am]
BILLING CODE 4910-13-P

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 208

Implementing Rules for the United
States-Mexico-Canada Agreement
Implementation Act; Correction

AGENCY: United States International
Trade Commission.

ACTION: Final rule; correction

SUMMARY: The United States
International Trade Commission
(Commission) is correcting a final rule
that appeared in the Federal Register on
April 8, 2021. The rule concerns the
practices and procedures for
investigations of United States-Mexico
cross-border long-haul trucking services
provided for in the United States-
Mexico-Canada Agreement
Implementation Act.

DATES: Effective May 10, 2021.

FOR FURTHER INFORMATION CONTACT: Lisa
R. Barton, Secretary to the Commission,
United States International Trade
Commission, telephone (202) 205-2000,
or William Gearhart, Office of the
General Counsel, United States
International Trade Commission,
telephone (202) 205-3091. Hearing-
impaired individuals may obtain
information on this matter by contacting
the Commission’s TDD terminal at 202—
205-1810. General information
concerning the Commission may also be
obtained by accessing its website at
https://www.usitc.gov.

SUPPLEMENTARY INFORMATION: In FR Doc.
2021-07181 appearing on page 18183 in
the Federal Register on April 8, 2021,
the following correction is made:

§208.5 [Corrected]

m On page 18185 in the second column,
in part 208, the instruction “2. Amend

§ 208.5 by revising paragraph (e)(i)(vi) to
read as follows:” is corrected to read ““2.
Amend § 208.5 by revising paragraph
(e)(1)(vi) to read as follows:”

By order of the Commission.
Issued: April 9, 2021.
Lisa Barton,
Secretary to the Commission.
[FR Doc. 2021-07665 Filed 4—14-21; 8:45 am]
BILLING CODE 7020-02-P
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DEPARTMENT OF THE INTERIOR

Bureau of Ocean Energy Management

30 CFR Parts 550 and 553
[Docket ID: BOEM-2021-0006]
RIN 1010-AE06

2021 Civil Penalties Inflation
Adjustments for Oil, Gas, and Sulfur
Operations in the Outer Continental
Shelf

AGENCY: Bureau of Ocean Energy
Management, Interior.

ACTION: Final rule.

SUMMARY: This final rule implements
the 2021 inflation adjustments to the
maximum daily civil monetary penalties
contained in the Bureau of Ocean
Energy Management (BOEM) regulations
for violations of the Outer Continental
Shelf Lands Act (OCSLA) and the Oil
Pollution Act of 1990 (OPA), pursuant
to the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (FCPIAA Improvements Act) and
relevant Office of Management and
Budget (OMB) guidance. The 2021
adjustment multiplier of 1.01182
accounts for one year of inflation from
October 2019 through October 2020.

DATES: This rule is effective on April 15,
2021.

FOR FURTHER INFORMATION CONTACT:
Deanna Meyer-Pietruszka, Chief, Office
of Policy, Regulation, and Analysis,
Bureau of Ocean Energy Management, at
(202) 208-6352 or by email at
Deanna.Meyer-Pietruszka@boem.gov.

SUPPLEMENTARY INFORMATION:

I. Legal Authority

II. Background

III. Calculation of 2021 Adjustments

IV. Procedural Requirements

A. Statutes
1. National Environmental Policy Act
2. Regulatory Flexibility Act
3. Paperwork Reduction Act
4. Unfunded Mandates Reform Act
5. Small Business Regulatory
Enforcement Fairness Act
6. Congressional Review Act
B. Executive Orders (E.O.)

1. Governmental Actions and
Interference With Constitutionally
Protected Property Rights (E.O. 12630)
2. Regulatory Planning and Review (E.O.
12866); Improving Regulation and
Regulatory Review (E.O. 13563)
3. Civil Justice Reform (E.O. 12988)
4. Federalism (E.O. 13132)
5. Consultation and Coordination With
Indian Tribal Governments (E.O. 13175)
6. Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (E.O. 13211)

V. List of Subjects

I. Legal Authority

OCSLA authorizes the Secretary of the
Interior (the Secretary) to impose a daily
civil monetary penalty for a violation of
OCSLA or its implementing regulations,
leases, permits, or orders and directs the
Secretary to adjust the maximum
penalty at least every three years to
reflect any inflation increase in the
Consumer Price Index. 43 U.S.C.
1350(b)(1). Similarly, OPA authorizes
civil monetary penalties for failure to
comply with OPA’s financial
responsibility provisions or its
implementing regulations. 33 U.S.C.
2716a(a). OPA does not include a
maximum daily civil penalty inflation
adjustment provision. Id.

The FCPIAA Improvements Act?!
requires that Federal agencies publish
inflation adjustments to their civil
monetary penalties in the Federal
Register not later than January 15
annually.2 Public Law 114-74,
701(b)(1). The purposes behind these
inflation adjustments are to maintain
the deterrent effect of civil penalties and
to further the policy goals of the
underlying statutes. Federal Civil
Penalties Inflation Adjustment Act of
1990, Public Law 101-410, 2 (codified
at 28 U.S.C. 2461 note).

II. Background

BOEM implemented the 2020
inflation adjustment for its civil
monetary penalties through a final rule,
2020 Civil Penalties Inflation
Adjustments for Oil, Gas, and Sulfur
Operations in the Outer Continental
Shelf,” published in the Federal
Register on February 7, 2020, which
accounted for inflation for the twelve
month period between October 2018
and October 2019. 85 FR 7218 (February
7, 2020).

For 2021, OMB issued guidance that
explains agency statutory
responsibilities for identifying
applicable civil monetary penalties and
performing the annual adjustment;
publishing revisions to regulations to
implement the adjustment in the
Federal Register; applying adjusted
penalty levels; and performing agency
oversight of inflation adjustments.
“Implementation of Penalty Inflation
Adjustments for 2021, Pursuant to the

1The FCPIAA Improvements Act amended the
Federal Civil Penalties Inflation Adjustment Act of
1990. Public Law 101-410 (codified at 28 U.S.C.
2461 note).

2Under the FCPIAA Improvements Act, Federal
agencies were required to adjust their civil
monetary penalties for inflation with an initial
“catch-up” adjustment through an interim final
rulemaking in 2016 and are required to make
subsequent inflation adjustments not later than
January 15 annually, beginning in 2017. Public Law
114-74, 701(b)(1).

Federal Civil Penalties Inflation
Adjustment Act (FCPIAA)
Improvements Act of 2015,” OMB
Memorandum M—21-10, December 23,
2020 (OMB M-21-10), available at
https://www.whitehouse.gov/wp-
content/uploads/2020/12/M-21-10.pdf.

Through this final rule, pursuant to
the FCPIAA Improvements Act and
OMB M-21-10, BOEM is implementing
the 2021 inflation adjustments to the
OCSLA and OPA maximum daily civil
monetary penalties. A proposed rule is
unnecessary. The FCPIAA
Improvements Act expressly exempts
annual civil penalty inflation
adjustments from the Administrative
Procedure Act’s (APA) notice of
proposed rulemaking, public comment,
and standard effective date provisions.
FCPIAA Improvements Act, Public Law
114-74, 701(b)(1)(D); APA, 5 U.S.C.
553.3

III. Calculation of 2021 Adjustments

OMB issued guidance to Federal
agencies on implementing the 2021
annual civil monetary penalties
inflation adjustments, including the
adjustment multiplier: 1.01182. OMB
M-21-10; FCPIAA Improvements Act,
sec. 701(b)(4).4 In accordance with the
FCPIAA Improvements Act and OMB
M-21-10, BOEM determined the
OCSLA and OPA maximum daily civil
monetary penalties require annual
inflation adjustments and is issuing this
final rule adjusting those penalty
amounts for inflation through October
2020.

For 2021, BOEM multiplied the
current OCSLA maximum daily civil
penalty of $45,463 by the multiplier
1.01182 to equal $46,000.37, rounded to
the nearest cent ($45,463 x 1.01182 =
$46,000.37). The FCPIAA Improvements
Act requires that the resulting amount
then be rounded to the nearest dollar.

3 Specifically, Congress directed that agencies
adjust civil monetary penalties “notwithstanding
section 553 of title 5, United States Code
[Administrative Procedure Act (APA)],” which
generally requires prior notice of proposed
rulemaking, opportunity for public comment on
proposed rulemaking, and publication of a final
rule at least 30 days before its effective date.
FCPIAA Improvements Act, sec. 701(b)(1)(D); APA,
5 U.S.C. 553. OMB confirmed this interpretation of
the FCPIAA Improvements Act. OMB M—-21-10 at
3 (“This means that the public procedure the APA
generally requires—notice, an opportunity for
comment, and a delay in effective date—is not
required for agencies to issue regulations
implementing the annual adjustment.”).

4The annual inflation adjustment is based on the
percent change between the Consumer Price Index
for All Urban Consumers (CPI-U) for the October
preceding the date of the adjustment and the prior
year’s October CPI-U. Consistent with OMB M-21—
10, the 2021 multiplier can be calculated by
dividing the October 2020 CPI-U by the October
2019 CPI-U. In this case, October 2020 CPI-U
(260.388)/October 2019 CPI-U (257.346) = 1.01182.


https://www.whitehouse.gov/wp-content/uploads/2020/12/M-21-10.pdf
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Accordingly, the 2021 adjusted OCSLA
maximum daily civil monetary penalty
is $46,000.

For 2021, BOEM multiplied the
current OPA maximum daily civil
penalty amount of $48,192 by the
multiplier 1.01182 to equal $48,761.63,
rounded to the nearest cent ($48,192 x
1.01182 = $48,761.63). The FCPIAA

Improvements Act requires that the
resulting amount then be rounded to the
nearest dollar. Accordingly, the 2021
adjusted OPA maximum daily civil
monetary penalty is $48,762.

The adjusted penalty amounts take
effect immediately upon publication of
this rule. Under the FCPIAA
Improvements Act, the adjusted

amounts apply to civil penalties
assessed after the date the increase takes
effect, even if the associated violation
predates the increase.

This table summarizes BOEM’s 2021
maximum daily civil monetary penalties
for each OCSLA and OPA violation:

. Current Adjusted
CFR citation Dtehsecrlgtrl]c;ﬂ of maximum Multiplier maximum
P Y penalty penalty
30 CFR 550.1403 (OCSLA) ..ccceevvvreereineenenne Failure to comply per day per violation ......... $45,463 1.01182 $46,000
30 CFR 553.51(a) (OPA) ....ccoviiiiieerieeieeee Failure to comply per day per violation ......... 48,192 1.01182 48,762

IV. Procedural Requirement
A. Statutes
1. National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the National
Environmental Policy Act (NEPA, 42
U.S.C. 4321 et seq.) is not required
because, as a regulation of an
administrative nature, this rule is
covered by a categorical exclusion. See
43 CFR 46.210(i). BOEM also has
determined that the rule does not
implicate any of the extraordinary
circumstances listed in 43 CFR 46.215
that would require further analysis
under NEPA. Therefore, a detailed
statement under NEPA is not required.

2. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA,
5 U.S.C. 601 et seq.) requires an agency
to prepare a regulatory flexibility
analysis for all rules unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
The RFA applies only to rules for which
an agency is required to first publish a
proposed rule. See 5 U.S.C. 603(a) and
604(a). The FCPIAA Improvements Act
expressly exempts these annual
inflation adjustments from the
requirement to publish a proposed rule
for notice and comment. FCPIAA
Improvements Act, Public Law 114-74,
701(b)(1)(D); OMB M-21-10 at 3. Thus,
the RFA does not apply to this
rulemaking.

3. Paperwork Reduction Act

This rule does not contain
information collection requirements,
and, therefore, a submission to OMB
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.) is not required.

4. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments, or on the private
sector, of more than $164 million per
year. The rule does not have a
significant or unique effect on State,
local, or tribal governments, or on the
private sector. Therefore, a statement
containing the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.) is not required.

5. Small Business Regulatory
Enforcement Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2). This rule:

(a) Will not have an annual effect on
the economy of $100 million or more;

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and

(c) Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

6. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.) and OMB
guidance,® the Office of Information and
Regulatory Affairs (OIRA) determined
that this rule is not a major rule, as
defined by the act.® Office of Info. &
Regulatory Affairs, Office of Mgmt. &
Budget, Fall 2020 Unified Agenda of
Regulatory and Deregulatory Actions,
Department of the Interior, RIN 1010—
AEO06, available at: https://
www.reginfo.gov/public/do/
eAgendaViewRule?publd=202004&
RIN=1010-AE06.

5 Office of Mgmt. & Budget, Exec. Office of the
President, OMB M-19-14, Guidance on Compliance
with the Congressional Review Act (2019).

65 U.S.C. 804(2).

B. Executive Orders (E.O.)

1. Governmental Actions and
Interference with Constitutionally
Protected Property Rights (E.O. 12630)

This rule does not effect a taking of
private property or otherwise have
takings implications under E.O. 12630.
Therefore, a takings implication
assessment is not required.

2. Regulatory Planning and Review (E.O.
12866); Improving Regulation and
Regulatory Review (E.O. 13563)

E.O. 12866 provides that OIRA will
review all significant rules. OIRA has
determined that this rule is not
significant. See OMB M-21-10 at 3.

E.O. 13563 reaffirms the principles of
E.O. 12866, while calling for
improvements in the Nation’s regulatory
system to reduce uncertainty and to
promote predictability and the use of
the best, most innovative, and least
burdensome tools for achieving
regulatory ends. E.O. 13563 directs
agencies to consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public where these
approaches are relevant, feasible, and
consistent with regulatory objectives.
E.O. 13563 further emphasizes that
regulations must be based on the best
available science and that the
rulemaking process must allow for
public participation and an open
exchange of ideas. However, there is no
science being used in this rulemaking,
as Congress directed agencies to adjust
the maximum daily civil penalty
amounts using a particular equation,
and BOEM does not have discretion to
use any other factor in the adjustment.
BOEM has developed this rule in a
manner consistent with these E.O.
13563 requirements, to the extent
relevant and feasible given the limited
discretion provided agencies under the
FCPIAA Improvements Act.


https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1010-AE06
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=1010-AE06
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3. Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

4. Federalism (E.O. 13132)

Under the criteria in section 1 of E.O.
13132, this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement. To the extent State
and local governments have a role in
outer continental shelf activities, this
rule will not affect that role. Therefore,
a federalism summary impact statement
is not required.

5. Consultation and Coordination With
Indian Tribal Governments (E.O. 13175)

The Department of the Interior and
BOEM strive to strengthen their
government-to-government
relationships with Indian tribes through
a commitment to consultation with
Indian tribes and recognition of their
right to self-governance and tribal
sovereignty. BOEM has evaluated this
rule under the Department of the
Interior’s consultation policy, under
Departmental Manual part 512 chapters
4 and 5, and under the criteria in E.O.
13175 and determined that this rule has
no substantial direct effects on
Federally-recognized Indian tribes or
Alaska Native Claims Settlement Act
(ANCSA) Corporations, and that
consultation under the Department of
the Interior’s and BOEM’s tribal and
ANCSA consultation policies is not
required.

6. Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (E.O. 13211)

This rule is not a significant energy
action under the definition in E.O.
13211. Therefore, a statement of energy
effects is not required.

List of Subjects
30 CFR Part 550

Administrative practice and
procedure, Continental shelf,
Environmental impact statements,
Environmental protection, Federal
lands, Government contracts,
Investigations, Mineral resources, Oil
and gas exploration, Outer continental
shelf, Penalties, Pipelines, Reporting

and recordkeeping requirements, Rights-
of-way, Sulfur.

30 CFR Part 553

Administrative practice and
procedure, Continental shelf, Financial
responsibility, Liability, Limit of
liability, Oil and gas exploration, Oil
pollution, Outer continental shelf,
Penalties, Pipelines, Reporting and
recordkeeping requirements, Rights-of-
way, Surety bonds, Treasury securities.

Laura Daniel-Davis,

Principal Deputy Assistant Secretary, Land
and Minerals Management.

The action taken herein is pursuant to
an existing delegation of authority.

For the reasons stated in the
preamble, BOEM amends 30 CFR parts
550 and 553 as follows:

PART 550—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

m 1. The authority citation for part 550
continues to read as follows:

Authority: 30 U.S.C. 1751; 31 U.S.C. 9701;
43 U.S.C. 1334.

m 2. Revise §550.1403 to read as
follows:

§550.1403 What is the maximum civil
penalty?

The maximum civil penalty is
$46,000 per day per violation.

PART 553—OIL SPILL FINANCIAL
RESPONSIBILITY FOR OFFSHORE
FACILITIES

m 3. The authority citation for part 553
continues to read as follows:

Authority: 33 U.S.C. 2704, 2716; E.O.
12777, as amended.

m 4.In §553.51, revise paragraph (a) to
read as follows:

§553.51 What are the penalties for not
complying with this part?

(a) If you fail to comply with the
financial responsibility requirements of
OPA at 33 U.S.C. 2716 or with the
requirements of this part, then you may
be liable for a civil penalty of up to
$48,762 per COF per day of violation
(that is, each day a COF is operated
without acceptable evidence of OSFR).
* * * * *

[FR Doc. 2021-07722 Filed 4-14-21; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2021-0195]
RIN 1625-AA00

Safety Zone; San Diego Bay, San
Diego, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all navigable waters within a 100-yard
radius of the USS BONHOMME
RICHARD while being towed through
San Diego Bay, San Diego, CA. The
safety zone is needed to protect
personnel, vessels, and the marine
environment from potential hazards
associated with the dead ship tow of the
USS BONHOMME RICHARD as it is
transiting from Pier 2 Naval Base San
Diego to the San Diego Bay Channel
Entrance. Entry of vessels or persons
into this zone is prohibited unless
specifically authorized by the Captain of
the Port San Diego.

DATES: This rule is effective from 6 a.m.
until 7:30 p.m. on April 15, 2021.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0195 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant John Santorum,
Waterways Management, U.S. Coast
Guard Sector San Diego, CA; telephone
619-278-7656, email MarineEventsSD@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule


https://www.regulations.gov
https://www.regulations.gov
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without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. This safety zone is
required to protect the maritime public
and the surrounding waterways from
hazards associated with the dead ship
tow of the USS BONHOMME RICHARD.
It is impracticable to publish an NPRM
because the Coast Guard must establish
this safety zone by April 15, 2021. The
Coast Guard lacks sufficient time to
provide a reasonable comment period
and then consider those comments
before issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because this rule is needed to protect
mariners, commercial and recreational
waterway users, and marine
environment from dangers associated
with the dead ship tow of the USS
BONHOMME RICHARD on April 15,
2021.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port San Diego (COTP)
has determined that potential hazards
associated with the dead ship tow of the
USS BONHOMME RICHARD on April
15, 2021, will be a safety concern for
anyone in the vicinity of the USS
BONHOMME RICHARD and tugs. Fuel
on the USS BONHOMME RICHARD
will remain on board during the transit.
Due to the increased public awareness
associated with the USS BONHOMME
RICHARD, a potential for media
presence and an increase of recreational
vessel traffic presents a significant
hazard to the operation. This rule is
needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the safety zone
while the USS BONHOMME RICHARD
is being towed from Pier 2 Naval Base
San Diego to the San Diego Bay Channel
Entrance.

IV. Discussion of the Rule

This rule establishes a safety zone
from 6 a.m. until 7:30 p.m. on April 15,
2021. The safety zone will cover all
navigable waters within a 100-yard
radius of the USS BONHOMME
RICHARD while being towed through

San Diego Bay, San Diego, CA. The
duration of the zone is intended to
protect personnel, vessels, and the
marine environment in these navigable
waters while the USS BONHOMME
RICHARD is being dead ship towed
from Pier 2 Naval Base San Diego to the
San Diego Bay Channel Entrance. No
vessel or person will be permitted to
enter the safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
““significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, and
limited duration of the safety zone. This
safety zone impacts a small area of the
San Diego Bay for a limited period as
the USS BONHOMME RICHARD
transits the bay and on a day when
vessel traffic is normally low.
Furthermore, vessel traffic can safely
transit around the safety zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
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particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969(42
U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
moving safety zone that will prohibit
entry within a 100-yard radius of the
USS BONHOMME RICHARD while
being towed from Pier 2 Naval Base San
Diego to the San Diego Bay Channel
Entrance. It is categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1. A Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T11-053 to read as
follows:

§165.T11-053 Safety Zone; San Diego
Bay, San Diego, CA.

(a) Location. The following area is a
safety zone. All waters of San Diego
Bay, from surface to bottom within a
100-yard radius of the USS
BONHOMME RICHARD while
transiting from Pier 2 Naval Base San
Diego to the San Diego Bay Channel
Entrance.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port San Diego (COTP) in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by VHF Channel 16.
Those in the safety zone must comply
with all lawful orders or directions
given to them by the COTP or the
COTP’s designated representative.

(d) Enforcement period. This section
will be enforced from 6 a.m. to 7:30 p.m.
on April 15, 2021.

Dated: April 1, 2021.
T.J. Barelli,

Captain, U.S. Coast Guard, Captain of the
Port Sector San Diego.

[FR Doc. 2021-07753 Filed 4-14—21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF THE INTERIOR

43 CFR Part 51

[Docket No. DOI-2020—-0001; 201D0102DM,
DS6CS00000, DLSN00000.000000,
DX6CS25]

RIN 1093-AA27

Procedures for Issuing Guidance
Documents

AGENCY: Office of the Secretary, Interior.

ACTION: Final rule; rescission of
regulations.

SUMMARY: On October 26, 2020, the
Department of the Interior (Department)
published an interim final rule
implementing an Executive order (E.O.),

entitled “Promoting the Rule of Law
Through Improved Agency Guidance
Documents.” The E.O. defined guidance
documents and required Federal
agencies to finalize regulations or
amend existing regulations to establish
processes and procedures for issuing
guidance documents, among other
actions. In accordance with the E.O.
entitled, “Revocation of Certain
Executive Orders Concerning Federal
Regulation” issued by President Biden
on January 20, 2021, this final rule
rescinds the Department’s interim final
rule.

DATES: This rule is effective April 15,
2021.

FOR FURTHER INFORMATION CONTACT:
Bivan Patnaik, Deputy Director of
Regulatory Affairs, Office of the
Executive Secretariat and Regulatory
Affairs, by phone at 202-208-3181 or
via the Federal Relay Service at 800—
877-8339, or via email account
guidance document@ios.doi.gov.
SUPPLEMENTARY INFORMATION:

I. Discussion

On October 26, 2020, the Department
of the Interior published an interim final
rule on guidance (85 FR 67666)
implementing E.O. 13891, “Promoting
the Rule of Law Through Improved
Agency Guidance Documents,” signed
by President Trump on October 9, 2019.
As required by the E.O., the rule
contained the Department’s procedural
requirements governing the
development, review, and clearance of
guidance documents; the processes for
the public to petition for withdrawal or
modification of a particular guidance
document, including designating the
officials to whom petitions should be
directed; and the procedures for review
and approval of significant guidance
documents.

On January 20, 2021, President Biden
issued E.O. 13992, “Revocation of
Certain Executive Orders Concerning
Federal Regulation,” which, among
other actions, revoked E.O. 13891 and
directed agencies to promptly take steps
to rescind any rules implementing or
enforcing the executive orders. The
January 20, 2021, E.O. states that it is
the policy of the Administration “to use
available tools to confront the urgent
challenges facing the Nation, including
the coronavirus disease 2019 (COVID-
19) pandemic, economic recovery, racial
justice, and climate change. To tackle
these challenges effectively, executive
departments and agencies (agencies)
must be equipped with the flexibility to
use robust regulatory action to address
national priorities. This E.O. revokes
harmful policies and directives that
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threaten to frustrate the Federal
Government’s ability to confront these
problems and empowers agencies to use
appropriate regulatory tools to achieve
these goals.” After consideration and
review, the Department concluded that
the October 26, 2020, interim final rule
on our procedural requirements
deprives the Department and
subordinate Bureaus and Offices of the
necessary flexibility in determining
when and how best to issue public
guidance based on particular facts and
circumstances. The interim final rule
also unduly restricts the Department’s
ability to provide timely guidance on
which the public can confidently rely.
Therefore, in accordance with President
Biden’s January 20, 2021, E.O., the
Department is issuing this final rule,
which rescinds the October 26, 2020,
interim final rule.

In accordance with OMB
memorandum ‘“Guidance for Regulatory
Review” (M—-09-13), the Office of
Management and Budget will continue
to review all agency actions and

documents subject to the Office of
Information and Regulatory Affairs
review under E.O. 12866. These reviews
include policy and guidance documents
that OMB determines to be significant.
In order to ensure transparency, the
single, searchable, indexed website
(www.doi.gov/elips/browse) that
contains all of the Department’s
guidance documents and was made
available to the public on February 28,
2020 (85 FR 12009), will remain active.
However, the website will be revised to
remove any references to E.O. 13891.

I1. Final Rule

The Department has determined that
this rule is suitable for final rulemaking.
The rule rescinds the October 26, 2020,
revisions to the Department’s existing
procedures and associated
implementation as it related to the
development, review, and clearance of
guidance documents as directed by E.O.
13891. As with the October 26, 2020,
interim final rule, the Department is not
required to engage in a notice and
comment process to issue this rule

under the Administrative Procedure
Act. See 5 U.S.C. 553(b)(3)(B).
Furthermore, because this rule is
procedural rather than substantive; the
normal requirement of 5 U.S.C. 553(d)
that a rule not be effective until at least
30 days after publication in the Federal
Register is inapplicable.

List of Subjects in 43 CFR Part 51

Administrative practice and
procedure, Executive orders.

PART 51—[REMOVED]

m For the reasons discussed in the
preamble, and under the authority of 5
U.S.C. Chapter 5, Subchapter II; Chapter
7, the Department of the Interior amends
43 CFR by removing part 51.

This action is taken pursuant to
delegated authority.

Rachael S. Taylor,

Principal Deputy Assistant Secretary—Policy,
Management and Budget.

[FR Doc. 2021-07685 Filed 4-14—21; 8:45 am|
BILLING CODE 4334-63-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1220
[Document No. AMS-LP-20-0085]
Soybean Promotion and Research:

Adjusting Representation on the
United Soybean Board

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
adjust the number of members on the
United Soybean Board (Board) to reflect
changes in production levels that have
occurred since the Board was last
reapportioned in 2018. As required by
the Soybean Promotion, Research, and
Consumer Information Act (Act),
membership on the Board is reviewed
every 3 years and adjustments are made
accordingly. This proposed change
would result in a decrease in Board
membership for one State, decreasing
the total number of Board members from
78 to 77. These changes would be
reflected in the Soybean Promotion and
Research Order (Order) and would be
effective with the Secretary of
Agriculture’s (Secretary) appointments
for terms in the year 2022. This
proposed rule would also correct the
number of States and units to the Order.
Technical corrections to the regulations
would adjust the number of States and
units from 30 to 31.

DATES: Submit comments on or before
June 14, 2021.

ADDRESSES: Comments should be posted
online at www.regulations.gov.
Comments received will be posted
without change, including any personal
information provided. All comments
should reference the docket number
AMS-LP-20-0085, the date of
submission, and the page number of this
issue of the Federal Register. Comments
may also be sent to Sarah Aswegan,
Agricultural Marketing Specialist,
Research and Promotion Division;

Livestock and Poultry Program; AMS;
USDA, Room 2627-S, STOP 0251, 1400
Independence Avenue SW, Washington,
DC 20250-0251. Comments will be
made available for public inspection at
the above address during regular
business hours or via the internet at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Sarah Aswegan, Research and
Promotion Division, at (515) 201-5190;
or by email at Sarah.Aswegan@
usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Orders 12866 and 13563

Executive Orders (E.O.) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects; distributive impacts; and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. This rule does not meet the
definition of a significant regulatory
action contained in section 3(f) of E.O.
12866 and is therefore not subject to
review by the Office of Management and
Budget (OMB).

Executive Order 12988

This proposed rule has been reviewed
under E.O. 12988, Civil Justice Reform.
This rule is not intended to have
retroactive effect.

Section 11 of the Act (7 U.S.C. 2910)
provides that nothing in the Act may be
construed to preempt or supersede any
other program relating to soybean
promotion organized and operated
under the laws of the U.S. or any State.
There are no administrative proceedings
that must be exhausted prior to any
judicial challenge to the provisions of
this rule.

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
E.O. 13175, Consultation and
Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct efforts on Tribal
governments or significant Tribal
implications.

Paperwork Reduction Act

In accordance with OMB regulations
(5 CFR part 1320) that implement the
Paperwork Reduction Act of 1995 (44
U.S.C. part 35), the information
collection and recordkeeping
requirements contained in the Order
and accompanying Rules and
Regulations have previously been
approved by OMB and were assigned
OMB control number 0581-0093.

Background and Proposed Action

The Board was initially appointed on
July 11, 1991, pursuant to the provisions
of the Act (7 U.S.C. 6301-6311), and the
Order (7 CFR part 1220) issued
thereunder. The Order established an
initial Board with 60 members,
composed of soybean producers. For
purposes of establishing the Board, the
United States was divided into 31 States
and geographical units. Representation
on the Board from each unit was
determined by the level of production in
each unit.

Reapportionment

Section 1220.201(c) of the Order
provides that at the end of each 3-year
period, the Board shall review soybean
production levels in the geographic
units throughout the United States.
Section 1220.130 of the Order defines a
unit as each State, or group of States,
which is represented on the Board. The
Board may recommend to the Secretary
modification in the levels of production
necessary for Board membership for
each unit.

Section 1220.201(d) of the Order
provides that at the end of each 3-year
period, the Secretary must review the
volume of production of each unit and
adjust the boundaries of any unit and
the number of Board members from
each such unit as necessary to conform
with the criteria set forth in
§1220.201(e): (1) To the extent
practicable, States with annual average
soybean production of less than 3
million bushels shall be grouped into
geographically contiguous units, each of
which has a combined production level
equal to or greater than 3 million
bushels, and each such group shall be
entitled to at least one member on the
Board; (2) units with at least 3 million
bushels, but fewer than 15 million
bushels shall be entitled to one board
member; (3) units with 15 million
bushels or more but fewer than 70
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million bushels shall be entitled to two
Board members; (4) units with 70
million bushels or more but fewer than
200 million bushels shall be entitled to
three Board members; and (5) units with
200 million bushels or more shall be
entitled to four Board members.

The Board was last reapportioned in
2018. The total Board membership
increased from 73 to 78 members, with
Alabama, Kentucky, North Dakota,
South Dakota, and Tennessee each
gaining one additional member. The
final rule was published in the Federal
Register (83 FR 53365) on October 23,
2018. This change was effective with the
2019 appointments.

This proposed rule would decrease
total membership on the Board from 78
to 77. Production data for years 2015—
2019 (excluding the crops in years in
which production was the highest and
in which production was the lowest in
each State) as reported by USDA’s
National Agricultural Statistics Service
(NASS). This change would not affect
the number of geographical units.

This proposed rule would adjust
representation on the Board as follows:

Current Proposed
State representation | representation
Alabama .............. 2 1

Board adjustments as proposed by
this rulemaking would become effective,
if adopted, with the 2022 appointment
process.

This proposed rule would also correct
the number of States and units to the
Order. During a previous
reapportionment, the final rule did not
account for the change in the number of
States and units, as New Jersey
production levels met the threshold to
separate from the Eastern Region. Due to
that oversight, AMS is making the
correction. Technical corrections to the

regulations would adjust the number of
States and units from 30 to 31.

Initial Regulatory Flexibility Act

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), AMS considered the
economic effect of this action on small
entities and determined that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly burdened.

Effective November 20, 2019, the
Small Business Administration (SBA)
[13 CFR 121.201] published an interim
final rule (84 FR 64013) that adjusts the
monetary-based size standards for
inflation. As a result of this rule, the
size classification for soybean producers
changed from sales of $750,000 or less
to sales of $1,000,000 or less. There are
an estimated 515,008 soybean producers
and an estimated 10,000 first purchasers
who collect the assessment, most of
whom would be considered small
businesses under the criteria established
by SBA.

According to USDA’s NASS 2017
Census of Agriculture, the number of
operations in the United States with
soybean production totaled 303,191.1
The most recent (2017) Census of
Agriculture data show that roughly 2
percent of producers with soybean
production, or 35,852 operations, have
annual receipts of $1,000,000 or more.2
Therefore, the vast majority of soybean
producers, 98 percent, would be
considered small businesses with the
new SBA guidance. It should be noted
that producers are only indirectly
impacted by the proposed rule.

The proposed rule imposes no new
burden on the industry, as it only
adjusts representation on the Board to
reflect changes in soybean production.
The adjustments are required by the
Order and would result in a decrease in
Board membership from 78 to 77.

AMS is committed to complying with
E-Government Act of 2002 to promote
the use of the internet and other
information technologies to provide
increased opportunities for citizen
access to government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

List of Subjects in 7 CFR Part 1220

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements,
Soybeans and soybean products,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, AMS proposes to amend 7
CFR part 1220 as follows:

PART 1220—SOYBEAN PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

m 1. The authority citation for 7 CFR
part 1220 continues to read as follows:

Authority: 7 U.S.C. 6301-6311 and 7
U.S.C. 7401.

m 2.1n § 1220.201, revise paragraph (a)
to read as follows:

§1220.201 Membership of Board.

(a) For the purposes of nominating
and appointing producers to the Board,
the United States shall be divided into
31 geographic units and the number of
Board members from each unit, subject
to paragraphs (d) and (e) of this section
shall be as follows:

State/unit

Number of
members

Yo 101 (g [ DF=1 (o] = OSSPSR PPN

Ohio
North Dakota ....
Nebraska ..........
Missouri .....

Minnesota
lowa
Indiana ...
lllinois ........
Wisconsin ..
Tennessee ....
Mississippi .....
Michigan ....
Kentucky

LT T T TSP

1 https://www.nass.usda.gov/AgCensus/
index.php.

2 https://quickstats.nass.usda.gov/results/

A2ADD567-7CE0-3063-9BAD-CB6C0D073DDA.
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State/unit

Number of
members

Arkansas
Virginia .............
Pennsylvania ....
North Carolina ..
Maryland ...
Louisiana ...
Alabama ....
Texas
South Carolina ....
Oklahoma ......
New York
New Jersey ...
Georgia

DEIAWAIE ....eeiiiiiiieeee ettt oottt e e e e ettt e e e e eeaaaeeeeeeeeaansaeeeaeeeaaaataeeeaeeeaanbaeeeeeeeaaaanteeteeeeeeasareeeeeeeaaantaneeeaeeaaannreeeeeeeeaaanareeaaaeaans

A A A a PN W

Number of
members

Eastern Region (Connecticut, Florida, Maine, Massachusetts, New Hampshire, Rhode Island, Vermont, West Virginia, District of

(0701100 o[ o ==Y To I U =T 4 (o T = {107 ) SRR 1

Western Region (Alaska, Arizona, California, Colorado, Hawaii, ldaho, Montana, Nevada, New Mexico, Oregon, Utah, Wash-

ington, and Wyoming

* * * * *

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2021-07721 Filed 4-14—21; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY
Office of the Secretary

31 CFR Part 1
RIN 1505-AC73

Special Inspector General for
Pandemic Recovery Committee—
Systems: SIGPR .420—Audit and
Evaluations Records; SIGPR .421—
Case Management System and
Investigative Records; and SIGPR
.423—Legal Records; Privacy Act of
1974; Proposed Implementation

AGENCY: Departmental Offices,
Department of the Treasury.

ACTION: Proposed rule.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
as amended, the Department of the
Treasury, Departmental Offices (DO),
gives notice of a proposed exemption for
the following new systems of records
maintained by the Special Inspector
General for Pandemic Recovery (SIGPR)
from certain provisions of the Privacy
Act:
SIGPR .420—Audit and Evaluations
Records
SIGPR .421—Case Management System

and Investigative Records
SIGPR .423—Legal Records

The exemption is intended to comply
with the legal prohibitions against the
disclosure of certain kinds of
information and to protect certain
information maintained in this system
of records.

DATES: Written comments must be
received by May 17, 2021.

ADDRESSES: Written comments on this
notice may be submitted electronically
through the federal government
eRulemaking portal at http://
www.regulations.gov. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt, and enables the Department of
the Treasury (Treasury) to make the
comments available to the public. Please
note that comments submitted through
https://www.regulations.gov will be
public and can be viewed by members
of the public. Due to COVID-19-related
restrictions, Treasury has temporarily
suspended its ability to receive public
comments by mail.

In general, Treasury will post all
comments to https://
www.regulations.gov without change,
including any business or personal
information provided, such as names,
addresses, email addresses, or telephone
numbers. All comments received,
including attachments and other
supporting material, will be part of the
public record and subject to public
disclosure. You should submit only
information that you wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT: For
questions about this notice and privacy
issues, contact: Deputy Assistant
Secretary for Privacy, Transparency, and

Records at U.S. Department of the
Treasury, 1500 Pennsylvania Avenue
NW, Washington, DC 20220; telephone:
(202) 622-5710.

SUPPLEMENTARY INFORMATION: SIGPR
was established by the Coronavirus Aid,
Relief, and Economic Security (CARES)
Act of 2020. SIGPR has the duty to
conduct, supervise, and coordinate
audits, evaluations, and investigations
of the making, purchase, management,
and sale of loans, loan guarantees, and
other investments made by the Secretary
of the Treasury under programs
established by the Secretary, as
authorized by Section 4018(c) of the
CARES Act, and the management by the
Secretary of programs, as authorized by
Section 4018(c) of the CARES Act.
SIGPR’s duties and responsibilities are
set forth in Section 4018 of the CARES
Act, and in the Inspector General Act of
1978, 5 U.S.C. app. 3. SIGPR plans to
create these systems of records to
facilitate SIGPR’s audits, evaluations,
investigations, and other operations to
(1) promote economy, efficiency, and
effectiveness in the administration of
such programs; (2) prevent and detect
fraud and abuse in the programs and
operations within its jurisdiction; and
(3) keep the head of the establishment
and the Congress fully informed about
problems and deficiencies relating to
the administration of such programs and
operations and the necessity for and
progress of corrective action. Treasury is
publishing separately the notice of the
new system of records to be maintained
by SIGPR.

Under 5 U.S.C. 552a(j)(2) and (k)(2),
the head of a federal agency may
promulgate rules to exempt a system of
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records from certain provisions of 5
U.S.C. 552a if the system of records
contains investigatory materials
compiled for law enforcement purposes.
Pursuant to these provisions, Treasury
proposes to exempt the following
system of records from 5 U.S.C.
552a(c)(3), (c)(4), (d)(1), (d)(2), (d)(3),
(d)(4), (e)(1), (e)(2), (e)(3), (e)4)(G),
(e)(4)(H), (e)(4)(D), (e)(5), ()(8), (f), and
(g) of the Privacy Act:

SIGPR .420—Audit and Evaluations

Records
SIGPR .421—Case Management System

and Investigative Records
SIGPR .423—Legal Records
The following are the reasons the
investigatory materials contained in the
above-referenced systems of records
maintained by SIGPR may be exempted
from various provisions of the Privacy
Act pursuant to 5 U.S.C. 552a(j)(2) and
®(2):

(1) Exempted from 5 U.S.C.
552a(e)(4)(G) and (f)(1) (Agency
Requirements and Rules) because
release would give individuals an
opportunity to learn whether they have
been identified as suspects or subjects of
investigation. As further described in
the following paragraph, access to such
knowledge may impair the ability of the
Department of the Treasury and SIGPR
(the Department/SIGPR) to carry out its
respective missions, since individuals
could:

(i) Take steps to avoid detection;

(ii) Inform associates that an
investigation is in progress;

(iii) Learn the nature of the
investigation;

(iv) Learn whether they are suspects
or, instead, have been identified as
alleged law violators;

(v) Begin, continue, or resume illegal
conduct upon learning that they are not
identified in the system of records; or

(vi) Destroy evidence needed to prove
the violation.

(2) Exempted from 5 U.S.C.
552a(d)(1), (e)(4)(H) and (f)(2), (3) and
(5) (Access to Records and Agency
Requirements and Rules) because
release might compromise the
Department’s/SIGPR’s ability to provide
useful tactical and strategic information
to law enforcement agencies by:

(i) Permitting access to records
contained in the systems of records such
that it might provide information
concerning the nature of current
investigations and enable possible
violators to avoid detection or
apprehension by:

(A) Allowing the discovery of facts
that could form the basis for violators’
arrests;

(B) Enabling violators to destroy or
alter evidence of alleged criminal

conduct that could form the basis for
arrest; and

(C) Using knowledge of the status of
criminal investigations to delay the
commission of a crime, or commit a
crime at a location that might not be
under surveillance.

(ii) Permitting access to either on-
going or closed investigative files might
also reveal investigative techniques and
procedures, the knowledge of which
could enable individuals planning
crimes to structure their operations to
avoid detection or apprehension.

(iii) Permitting access to investigative
files and records also could disclose the
identity of confidential sources and
informants and the nature of the
information supplied, and thereby
endanger the physical safety of those
sources by exposing them to possible
reprisals for having provided the
information. In addition, confidential
sources and informants might refuse to
provide criminal investigators with
valuable information if they fear their
identities may be revealed through
disclosure of their names or the nature
of the information they supplied. Loss
of access to such sources would
seriously impair the Department’s/
SIGPR’s ability to carry out its
respective mandate.

(iv) Furthermore, providing access to
information contained in the systems of
records could reveal the identities of
undercover law enforcement officers
who compiled information regarding the
individual’s alleged criminal activities
and thereby endanger the physical
safety of those undercover officers or
their families by exposing them to
possible reprisals.

(v) By compromising the law
enforcement value of the systems of
records for the reasons outlined in
paragraph (2), subsections (i) through
(iv), permitting access in keeping with
these provisions would discourage other
law enforcement and regulatory
agencies, foreign and domestic, from
freely sharing information with the
Department/SIGPR and thus would
restrict the Department’s/SIGPR’s access
to information necessary to accomplish
its respective mission most effectively.

(vi) Finally, the dissemination of
certain information that the
Department/SIGPR maintains in the
systems of records is restricted by law.

(3) Exempted from 5 U.S.C.
552a(d)(2), (3) and (4), (e)(4)(H), and
()(4) (Access to Records) because these
provisions pertain to requesting an
amendment or noting a dispute to
records that are exempt from access for
the reasons set forth in paragraph (2)
above.

(4) Exempted from 5 U.S.C. 552a(c)(3)
(Accounting for Disclosures) because
release of the accounting of disclosures
of the records in this system could
impair the ability of law enforcement
agencies outside the Department/SIGPR
from making effective use of
information provided by the
Department/SIGPR. Making accountings
of disclosures available to the subjects
of an investigation could alert them to
the fact that another agency is
conducting an investigation into their
alleged criminal activities and could
reveal the geographic location of the
other agency’s investigation, the nature
and purpose of that investigation, and
the dates on which that investigation
was active. Individuals possessing such
knowledge could take measures to avoid
detection or apprehension by altering
their operations, transferring their
alleged criminal activities to other
geographical areas, or destroying or
concealing evidence that would form
the basis for arrest. In the case of a
delinquent account, such release might
enable the subject of the investigation to
dissipate assets before levy.

(ii) Moreover, providing accountings
to the subjects of investigations would
alert them to the fact that the
Department/SIGPR has information
regarding their alleged criminal
activities and could inform them of the
general nature of that information.
Access to such information could reveal
the operations of the Department/
SIGPR’s information-gathering and
analysis systems and permit individuals
to take steps to avoid detection or
apprehension.

(5) Exempted from 5 U.S.C. 552a(c)(4)
(Accounting of Disclosures/Notice of
Record Correction or Dispute) because
this provision depends on an
individual’s having access to and an
opportunity to request amendment of
records that are exempt from access for
the reasons set out above, this provision
should not apply to the systems of
records.

(6) Exempted from 5 U.S.C.
552a(e)(4)(I) (Agency Requirements/
Publication of the Categories of Records)
because it could compromise the
Department/SIGPR’s ability to provide
useful information to law enforcement
agencies, since revealing sources for the
information could:

(i) Disclose investigative techniques
and procedures;

(ii) Result in threats or reprisals
against informants by the subjects of
investigations; and

(iii) Cause informants to refuse to give
full information to criminal
investigators for fear of having their
identities as sources disclosed.
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(7) Exempted from 5 U.S.C. 552a(e)(1)
(Agency Requirements/Maintaining
Records) because the term “maintain”
includes “collect” and “‘disseminate,”
and application of this provision to the
systems of records could impair the
Department/SIGPR’s ability to collect
and disseminate valuable law
enforcement information in the
following ways:

(i) In many cases, especially in the
early stages of an investigation, it may
be impossible to immediately determine
whether information collected is
relevant and necessary, and information
that initially appears irrelevant and
unnecessary often may, upon further
evaluation or upon collation with
information developed subsequently,
prove particularly relevant to a law
enforcement program.

(ii) Not all violations of law
discovered by the Department/SIGPR
fall within the investigative jurisdiction
of the Department or SIGPR. To promote
effective law enforcement, the
Department/SIGPR may disclose such
violations to other law enforcement
agencies, including state, local and
foreign agencies, that have jurisdiction
over the offenses to which the
information relates. Otherwise, the
Department/SIGPR might be placed in
the position of having to ignore
information relating to violations of law
not within the jurisdiction of the
Department or SIGPR when that
information comes to the Department/
SIGPR’s attention during the collation
and analysis of information in its
respective records.

(8) Exempted from 5 U.S.C. 552a(e)(2)
(Agency Requirements/Collection from
an Individual) because it could impair
the Department’s ability to collate,
analyze, and disseminate investigative,
intelligence, and enforcement
information. In addition:

(i) Most information collected about
an individual under criminal
investigation is obtained from third
parties, such as witnesses and
informants. It is usually not feasible to
rely upon the subject of the
investigation as a source for information
regarding his or her alleged criminal
activities.

(ii) An attempt to obtain information
from the subject of a criminal
investigation will often alert that
individual to the existence of an
investigation, thereby affording the
individual an opportunity to attempt to
conceal his or her alleged criminal
activities and thus avoid apprehension.

(iii) In certain instances, the subject of
a criminal investigation may assert his
or her constitutional right to remain

silent and refuse to supply information
to criminal investigators upon request.

(iv) During criminal investigations, it
is often a matter of sound investigative
procedure to obtain information from a
variety of sources to verify information
already obtained from the subject of a
criminal investigation or other sources.

(9) Exempted from 5 U.S.C. 552a(e)(3)
(Agency Requirements/Informing
Individuals) because it could impair the
Department/SIGPR’s ability to collect
and collate investigative, intelligence,
and enforcement data. In addition:

(i) Confidential sources or undercover
law enforcement officers often obtain
information under circumstances in
which it is necessary to keep the true
purpose of their actions secret so as not
to let the subject of the investigation, or
his or her associates, know that a
criminal investigation is in progress.

(ii) If it became known that the
undercover officer was assisting in a
criminal investigation, that officer’s
physical safety could be endangered
through reprisal, and that officer may
not be able to continue working on the
investigation.

(iii) Individuals often feel inhibited
talking to a person representing a
criminal law enforcement agency but
are willing to talk to a confidential
source or undercover officer whom they
believe is not involved in law
enforcement activities.

(iv) Providing a confidential source of
information with written evidence that
he or she was a source, as required by
this provision, could increase the
likelihood that the source of information
would be subject to retaliation by the
subject of the investigation.

(v) Individuals may be contacted
during preliminary information
gathering, surveys, or compliance
projects concerning the administration
of the internal revenue laws before any
individual is identified as the subject of
an investigation. Informing the
individual of the matters required by
this provision could impede or
compromise subsequent investigations.

(10) Exempted from 5 U.S.C.
552a(e)(5) (Agency Requirements/
Record Maintenance). Because the
definition of “maintain’’ includes
“collect”” and ‘““disseminate,” this
provision could hinder the initial
collection of any information that might
not be determined or determinable, at
the moment of collection, to be accurate,
relevant, timely, and complete.
Similarly, application of this provision
could seriously restrict the Department/
SIGPR’s ability to disseminate
information pertaining to a possible
violation of law to law enforcement and
regulatory agencies. In collecting

information during a criminal
investigation, it is often impossible or
unfeasible to determine accuracy,
relevance, timeliness, or completeness
prior to collection of the information. In
disseminating information to law
enforcement and regulatory agencies, it
is often impossible to determine
accuracy, relevance, timeliness, or
completeness prior to dissemination
because the Department/SIGPR may not
have the expertise with which to make
such determinations. Information that
may initially appear inaccurate,
irrelevant, untimely, or incomplete may,
when collated and analyzed with other
available information, become more
pertinent as an investigation progresses.
In addition, application of this
provision could seriously impede
criminal investigators and intelligence
analysts in the exercise of their
judgment in reporting results obtained
during criminal investigations.

(11) Exempted from 5 U.S.C.
552a(e)(8) (Agency Requirements/
Notice) because it could reveal
investigative techniques and procedures
outlined in those records and to prevent
revelation of the existence of an ongoing
investigation where there is need to
keep the existence of the investigation
secret.

(12) Exempted from 5 U.S.C. 552a(g)
(Civil Remedies) because, if the civil
remedies relate to provisions of 5 U.S.C.
552a from which these rules exempt the
systems of records, there should be no
civil remedies for failure to comply with
provisions from which the Department/
SIGPR is exempted. Exemption from
this provision will also protect the
Department/SIGPR from baseless civil
court actions that might hamper its
ability to collate, analyze, and
disseminate investigative, intelligence,
and law enforcement data.

Any information from a system of
records for which an exemption is
claimed under 5 U.S.C. 552a(j)(2) or 5
U.S.C. 552a(k)(2), which is also
included in another system of records,
retains the same exempt status such
information has in the system of records
for which such exemption is claimed.

This proposed rule is not a
“significant regulatory action”’ under
Executive Order 12866.

Pursuant to the requirements of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601-612, it is hereby certified
that this rulemaking will not have
significant economic impact on a
substantial number of small entities.
The term “small entity”’ is defined to
have the same meaning as the terms
“small business,” “small organization,”
and “small governmental jurisdiction”
as defined in the RFA.
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The proposed regulation, issued
under sections (j)(2) and (k)(2) of the
Privacy Act, is to exempt certain
information maintained by the
Department/SIGPR in the above-
referenced systems of records from
certain Privacy Act requirements in this
system of records by individuals who
are United States citizens or aliens
lawfully admitted for permanent
residence. In as much as the Privacy Act
rights are personal and apply only to
U.S. citizens or an alien lawfully
admitted for permanent residence, small
entities, as defined in the RFA, are not
provided rights under the Privacy Act
and are outside the scope of this
regulation.

List of Subjects in 31 CFR Part 1

Courts, Freedom of information,
Government employees, Privacy.

Part 1, Subpart C of Title 31 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 1—[AMENDED]

m 1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301 and 31 U.S.C. 321.
Subpart A also issued under 5 U.S.C. 552, as
amended. Subpart C also issued under 5
U.S.C. 552a, as amended.

m 2.In § 1.36, amend the tables in
paragraphs (c)(1)(ii) and (g)(1)(ii) by
adding in alphanumeric order the
entries for “SIGPR .420—Audit and
Evaluations Records”, ¢“SIGPR .421—
Case Management System and
Investigative Records” and ““SIGPR
.423—Legal Records” to read as follows:

§1.36 Systems exempt in whole or in part
from provisions of 5 U.S.C. 522a and this
part.

* * * * *
(C) * *x %
(1) * *x %
(ii] * * %
Number System name

SIGPR .420—Audit and Evaluations Records.
SIGPR .421—Case Management System and
Investigative Records.

SIGPR .423—Legal Records.

* * * * *
(g) * *x %
(1) L
(ii) * * %
Number System name

Number System name

* * * * *

SIGPR .420—Audit and Evaluations Records.
SIGPR .421—Case Management System and
Investigative Records.

SIGPR .423—Legal Records.

* * * * *
* * * * *
Ryan Law,

Deputy Assistant Secretary Privacy,
Transparency, and Records.

[FR Doc. 2021-05888 Filed 4-14-21; 8:45 am]
BILLING CODE 4810-AK-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2020-0703; FRL-10021-
94-Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; Regional Haze State
Implementation Plan for the Second
Implementation Period and
Reasonably Available Control
Technology for Major Stationary
Sources of Nitrogen Oxides; Technical
Amendment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
the regional haze state implementation
plan (SIP) submitted by the District of
Columbia (““‘the District” or “DC”’)
through the Department of Energy and
Environment (DOEE) on November 8,
2019, as satisfying applicable
requirements under the Clean Air Act
(CAA) and EPA’s Regional Haze Rule
(RHR) for the program’s second
implementation period. The District’s
SIP submission addresses the
requirement that states must
periodically revise their long-term
strategies for making reasonable
progress towards the national goal of
preventing any future, and remedying
any existing, anthropogenic impairment
of visibility in mandatory Class I
Federal areas, including regional haze.
EPA is taking this action pursuant to
sections 110 and 169A of the CAA. EPA
is also proposing to correct an error in
the citations in our final approval of the
District’s revision to the Reasonably
Available Control Technology for Major

Stationary Sources of Nitrogen Oxides
Rule (“DC NOx RACT rule”’) according
to our authority under Section 110(k)(6)
of the CAA.

DATES: Written comments must be
received on or before May 17, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R03—
OAR-2020-0703 at https://
www.regulations.gov, or via email to
talley.david@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Erin
Trouba, Planning & Implementation
Branch (3AD30), Air & Radiation
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814—-2023.
Ms. Trouba can also be reached via
electronic mail at trouba.erin@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What action is EPA proposing?
II. Background and Requirements for
Regional Haze Plans
A. Regional Haze Background
B. Roles of Agencies in Addressing
Regional Haze
III. Requirements for Regional Haze Plans for
the Second Implementation Period
A. Identification of Class I Areas
B. Calculations of Baseline, Current, and
Natural Visibility Conditions; Progress to
Date; and the Uniform Rate of Progress
(URP)
C. Long-Term Strategy for Regional Haze
D. Reasonable Progress Goals


https://www.epa.gov/dockets/commenting-epa-dockets
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.regulations.gov
https://www.regulations.gov
mailto:talley.david@epa.gov
mailto:trouba.erin@epa.gov

19794

Federal Register/Vol. 86, No. 71/Thursday, April 15, 2021/Proposed Rules

E. Monitoring Strategy and Other
Implementation Plan Requirements
F. Requirements for Periodic Reports
Describing Progress Towards the
Reasonable Progress Goals
G. Requirements for State and Federal
Land Manager Coordination
IV. EPA’s Evaluation of the District’s
Regional Haze Submission for the
Second Implementation Period
A. Background on the District’s First
Implementation Period SIP Submission
B. The District’s Second Implementation
Period SIP Submission and EPA
Evaluation
C. Identification of Class I Areas
D. Calculations of Baseline, Current, and
Natural Visibility Conditions; Progress to
Date; and the URP
E. Long-Term Strategy for Regional Haze
1. The District’s Response to the Six
MANE-VU Asks
2. EPA’s Evaluation of the District’s
Response to the Six MANE-VU Asks and
Compliance With 40 CFR 51.308(f)(2)(i)
3. Additional Long-Term Strategy
Requirements
F. Reasonable Progress Goals
G. Monitoring Strategy and Other
Implementation Plan Requirements
H. Requirements for Periodic Reports
Describing Progress Towards the
Reasonable Progress Goals
I. Requirements for State and Federal Land
Manager Coordination
V. Error Correction
A. What is EPA’s authority to correct errors
in SIP rulemakings?
B. What rule is EPA proposing to correct?
C. What action is EPA proposing?
VI. Proposed Action
VII. Statutory and Executive Order Reviews

I. What action is EPA proposing?

On November 8, 2019, DC DOEE
submitted a revision to its SIP to
address regional haze for the second
implementation period (“DC DOEE 2019
Regional Haze SIP submission”). DC
DOEE made this SIP submission to
satisfy the requirements of the CAA’s
regional haze program pursuant to CAA
sections 169A and 169B and 40 CFR
51.308. EPA is proposing to find that the
DC DOEE 2019 Regional Haze SIP
submission meets the applicable
statutory and regulatory requirements
and thus proposes to approve the
District’s submission into its SIP.

EPA is also proposing to correct an
error in the citations of the regulatory
provisions in our final rule (FRN) and
identification of plan of the DC NOx
RACT rule (February 24, 2020, 85 FR
10295) according to our authority to
make corrections to prior SIP actions
under Section 110(k)(6) of the CAA.

II. Background and Requirements for
Regional Haze Plans
A. Regional Haze Background

In the 1977 CAA amendments,
Congress created a program for

protecting visibility in the nation’s
mandatory Class I Federal areas, which
include certain national parks and
wilderness areas.? 42 U.S.C. 7491. The
CAA establishes as a national goal the
‘“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory class I Federal
areas which impairment results from
manmade air pollution.” 42 U.S.C.
7491(a)(1). The CAA further directs EPA
to promulgate regulations to assure
reasonable progress toward meeting this
national goal. 42 U.S.C. 7491(a)(4). On
December 2, 1980, EPA promulgated
regulations to address visibility
impairment in mandatory Class I
Federal areas (hereinafter referred to as
“Class I areas”) that is “reasonably
attributable” to a single source or small
group of sources. 45 FR 80084. These
regulations, codified at 40 CFR 51.300
through 51.307, represented the first
phase of EPA’s efforts to address
visibility impairment. In 1990, Congress
added section 169B to the CAA to
further address visibility impairment,
specifically, impairment from regional
haze. 42 U.S.C. 7492. EPA promulgated
the RHR, codified at 40 CFR 51.308,2 on
July 1, 1999. 64 FR 35714. These
regional haze regulations are a central
component of EPA’s comprehensive
visibility protection program for Class I
areas.

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and that
emit pollutants that impair visibility.
Visibility impairing pollutants include
fine and coarse particulate matter (PM)
(e.g., sulfates, nitrates, organic carbon,
elemental carbon, and soil dust) and
their precursors (e.g., sulfur dioxide
(SO»), NOx, and, in some cases, volatile
organic compounds (VOC) and
ammonia (NHj3)). Fine particle
precursors react in the atmosphere to
form fine particulate matter (PM,s),
which impairs visibility by scattering
and absorbing light. Visibility
impairment reduces the perception of

1 Areas statutorily designated as mandatory Class
I Federal areas consist of national parks exceeding
6,000 acres, wilderness areas and national memorial
parks exceeding 5,000 acres, and all international
parks that were in existence on August 7, 1977. 42
U.S.C. 7472(a). There are 156 mandatory Class I
areas. The list of areas to which the requirements
of the visibility protection program apply is in 40
CFR part 81, subpart D.

2In addition to the generally applicable regional
haze provisions at 40 CFR 51.308, EPA also
promulgated regulations specific to addressing
regional haze visibility impairment in Class I areas
on the Colorado Plateau at 40 CFR 51.309. The
latter regulations are applicable only for specific
jurisdictions’ regional haze plans submitted no later
than December 17, 2007, and thus are not relevant
here.

clarity and color, as well as visible
distance.?

To address regional haze visibility
impairment, the 1999 RHR established
an iterative planning process that
requires states in which Class I areas are
located and states ‘““the emissions from
which may reasonably be anticipated to
cause or contribute to any impairment
of visibility” in a Class I area to
periodically submit SIP revisions to
address regional haze visibility
impairment. 42 U.S.C. 7491(b)(2); 40
CFR 51.308(b) and (f); see also 64 FR
35768 (July 1, 1999). Under the CAA,
each SIP submission must contain “a
long-term (ten to fifteen years) strategy
for making reasonable progress toward
meeting the national goal,” 42 U.S.C.
7491(b)(2)(B); the initial round of SIP
submissions also had to address the
statutory requirement that certain older,
larger sources of visibility impairing
pollutants install and operate the best
available retrofit technology (BART). 42
U.S.C. 7491(b)(2)(A); 40 CFR 51.308(d)
and (e). States’ first regional haze SIPs
were due by December 17, 2007, 40 CFR
51.308(b), with subsequent SIP
submissions containing revised long-
term strategies originally due July 31,
2018, and every ten years thereafter. 64
FR 35768, July 1, 1999. EPA established
in the 1999 RHR that all states either
have Class I areas within their borders
or “‘contain sources whose emissions are
reasonably anticipated to contribute to
regional haze in a Class I area;”
therefore, all states must submit regional
haze SIPs.# 64 FR 35721, July 1, 1999.

Much of the focus in the first
implementation period of the regional
haze program, which ran from 2007
through 2018, was on satisfying states’
BART obligations. First implementation
period SIPs were additionally required
to contain long-term strategies for

3 There are several ways to measure the amount
of visibility impairment, i.e., haze. One such
measurement is the deciview, which is the
principle metric used by the RHR. Under many
circumstances, a change in one deciview will be
perceived by the human eye to be the same on both
clear and hazy days. The deciview is unitless. It is
proportional to the logarithm of the atmospheric
extinction of light, which is the perceived dimming
of light due to its being scattered and absorbed as
it passes through the atmosphere. Atmospheric light
extinction (bext) is a metric used to for expressing
visibility and is measured in inverse megameters
(Mm —1). The 2019 RHR Guidance offers the
flexibility for the use of light extinction in certain
cases. Light extinction can be simpler to use in
calculations than deciviews, since it is not a
logarithmic function. See, e.g., 2019 Guidance at 16,
19. The formula for the deciview is 10 In (bext)/10
Mm —1). 40 CFR 51.301.

4In addition to each of the fifty states, EPA also
concluded that the Virgin Islands and District of
Columbia contain a Class I area and/or contain
sources whose emissions are reasonably anticipated
to contribute regional haze in a Class I area. See 40
CFR 51.300(b) and (d)(3).
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making reasonable progress toward the
national visibility goal. The core
required elements for the first
implementation period SIPs (other than
BART) are laid out in 40 CFR 51.308(d).
Those provisions required that states
containing Class I areas establish
reasonable progress goals (RPGs) that
are measured in deciviews and reflect
the visibility conditions at the end of
the implementation period. The first
planning period RPGs were required to
provide for an improvement in visibility
for the most impaired days over the
period of the implementation plan and
ensure no degradation in visibility for
the least impaired days over the same
period. In establishing the RPGs for any
Class I area in a state, the state was
required to consider four statutory
factors: The costs of compliance, the
time necessary for compliance, the
energy and non-air quality
environmental impacts of compliance,
and the remaining useful life of any
potentially affected sources. 42 U.S.C.
7491(g)(1); 40 CFR 51.308(d)(1).

States were also required to calculate
baseline (using the five year period of
2000-2004) 5 and natural visibility
conditions (i.e., visibility conditions
without anthropogenic visibility
impairment) for each Class I area, and
to calculate the linear rate of progress
needed to attain natural visibility
conditions, assuming a starting point of
baseline visibility conditions in 2004
and ending with natural conditions in
2064. This linear interpolation is known
as the uniform rate of progress (URP)
and is used as a tracking metric to help
states assess the amount of progress they
are making towards the national
visibility goal over time in each Class I
area.b 40 CFR 51.308(d)(1)(i)(B) and

5 Additional information on the five-year average
baseline calculation requirement in 40 CFR
51.308(f)(1)(i) is contained in: “Recommendation
for the Use of Patched and Substituted Data and
Clarification of Data Completeness for Tracking
Visibility Progress for the Second Implementation
Period of the Regional Haze Program.” EPA Office
of Air Quality Planning and Standards, Research
Triangle Park (June 3, 2020). Available at: https://
www.epa.gov/visibility/memo-and-technical-
addendum-ambient-data-usage-and-completeness-
regional-haze-program.

6EPA established the URP framework in the 1999
RHR to provide ‘“‘an equitable analytical approach”
to assessing the rate of visibility improvement at
Class I areas across the country. The endpoint for
the URP analysis was calculated based on the
amount of visibility improvement that was
anticipated to result from implementation of
existing CAA programs over the period from the
mid-1990s to approximately 2005. Assuming this
rate of progress would continue into the future, EPA
determined that natural visibility conditions would
be reached in 2064. However, EPA did not establish
2064 as the year by which the national goal must
be reached. 64 FR 35731-32, July 1, 1999. That is,
the URP and the 2064 date are not enforceable
targets, but are rather tools that “allow for analytical

(d)(2). The 1999 RHR also provided that
States must submit long-term strategies
that include the “‘enforceable emissions
limitations, compliance, schedules, and
other measures as necessary to achieve
the reasonable progress goals,” id. at 40
CFR 51.308(d)(3), and required that, in
establishing their long-term strategies,
states consult with other states that also
contribute to visibility impairment in a
Class I area and include all measures
necessary to obtain their shares of the
emission reductions needed to meet the
RPGs. Id. at 40 CFR 51.308(d)(3)(i) and
(ii). Section 51.308(d) also contains
seven additional factors states must
consider in formulating their long-term
strategies, id. at 40 CFR 51.308(d)(3)(v),
as well as provisions governing
monitoring and other implementation
plan requirements, id. at 40 CFR
51.308(d)(4). Finally, the 1999 RHR
required states to submit periodic
progress reports—SIP revisions due
every five years that contain information
on states’ implementation of their
regional haze plans and an assessment
of whether anything additional is
needed to make reasonable progress, see
40 CFR 51.308(g) and (h)—and to
consult with the Federal Land
Manager(s) 7 (FLMs) responsible for
each Class I area according to the
requirements in 42 U.S.C. 7491(d) and
40 CFR 51.308(i).

On January 10, 2017, EPA
promulgated revisions to the RHR that
apply for the second and subsequent
implementation periods. 82 FR 3078.
The 2017 rule made several changes to
the requirements for regional haze SIPs
to clarify States’ obligations and
streamline certain regional haze
requirements. The revisions to the
regional haze program for the second
and subsequent implementation periods
focused on the requirement that States’
SIPs contain long-term strategies for
making reasonable progress towards the
national visibility goal. The reasonable
progress requirements as revised in the
2017 rule (referred to here as the 2017
RHR Revisions) are codified at 40 CFR
51.308(f). Among other changes relative
to the first period requirements, the
2017 RHR Revisions adjusted the
deadline for States to submit their
second-implementation-period SIPs
from July 31, 2018 to July 31, 2021,

comparisons between the rate of progress that
would be achieved by the state’s chosen set of
control measures and the URP.” 82 FR 3084,
January 10, 2017.

7EPA’s regulations define “Federal Land
Manager” as “‘the Secretary of the department with
authority over the Federal Class I area (or the
Secretary’s designee) or, with respect to Roosevelt-
Campobello International Park, the Chairman of the
Roosevelt-Campobello International Park
Comission.” 40 CFR 51.301.

clarified the order of analysis and the
relationship between RPGs and the
long-term strategy, and focused on
making visibility improvements on the
days with the most anthropogenic
visibility impairment, as opposed to the
days with the most visibility
impairment overall. EPA also revised
requirements of the visibility protection
program related to periodic progress
reports and FLM consultation. The
specific requirements applicable to
second implementation period regional
haze SIP submissions are addressed in
detail below.

EPA provided guidance to the States
for their second implementation period
SIP submissions in the preamble to the
2017 RHR Revisions as well as in
subsequent, stand-alone guidance
documents. In August 2019, EPA issued
“Guidance on Regional Haze State
Implementation Plans for the Second
Implementation Period” (2019
Guidance”).8 Additionally, EPA further
clarified the recommended procedures
for processing ambient visibility data
and optionally adjusting the URP to
account for international anthropogenic
and prescribed fire impacts in two
technical guidance documents: The
December 2018 “Technical Guidance on
Tracking Visibility Progress for the
Second Implementation Period of the
Regional Haze Program”° (2018
Visibility Tracking Guidance), and the
June 2020 “Recommendation for the
Use of Patched and Substituted Data
and Clarification of Data Completeness
for Tracking Visibility Progress for the
Second Implementation Period of the
Regional Haze Program” and associated
Technical Addendum.©

B. Roles of Agencies in Addressing
Regional Haze

Because the air pollutants and
pollution affecting visibility in Class I

8 Guidance on Regional Haze State
Implementation Plans for the Second
Implementation Period. Available at: https://
www.epa.gov/visibility/guidance-regional-haze-
state-implementation-plans-second-
implementation-period EPA Office of Air Quality
Planning and Standards, Research Triangle Park
(August 20, 2019).

9 Technical Guidance on Tracking Visibility
Progress for the Second Implementation Period of
the Regional Haze Program. Available at: https://
www.epa.gov/visibility/technical-guidance-tracking-
visibility-progress-second-implementation-period-
regional EPA Office of Air Quality Planning and
Standards, Research Triangle Park. (December 20,
2018).

10 Recommendation for the Use of Patched and
Substituted Data and Clarification of Data
Completeness for Tracking Visibility Progress for
the Second Implementation Period of the Regional
Haze Program. Available at: https://www.epa.gov/
visibility/memo-and-technical-addendum-ambient-
data-usage-and-completeness-regional-haze-
program, EPA Office of Air Quality Planning and
Standards, Research Triangle Park (June 3, 2020).
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areas can be transported over long
distances, successful implementation of
the regional haze program requires long-
term, regional coordination among
multiple jurisdictions and agencies that
have responsibility for Class I areas and
the emissions that impact visibility in
those areas. In order to address regional
haze, states need to develop strategies in
coordination with one another,
considering the effect of emissions from
one jurisdiction on the air quality in
another. Five regional planning
organizations (RPOs), which include
representation from state and tribal
governments, EPA, and FLMs, were
developed in the lead-up to the first
implementation period to address
regional haze. RPOs evaluate technical
information to better understand how
emissions from State and Tribal land
impact Class I areas across the country,
pursue the development of regional
strategies to reduce emissions of
particulate matter and other pollutants
leading to regional haze, and help states
meet the consultation requirements of
the RHR.

The Mid-Atlantic/Northeast Visibility
Union (MANE-VU), one of the five
RPOs described above, is a collaborative
effort of state governments, tribal
governments, and various Federal
agencies established to initiate and
coordinate activities associated with the
management of regional haze, visibility,
and other air quality issues in the Mid-
Atlantic and Northeast corridor of the
United States. Member states and tribal
governments (listed alphabetically)
include: Connecticut, Delaware, the
District of Columbia, Maine, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania,
Penobscot Indian Nation, Rhode Island,
St. Regis Mohawk Tribe, and Vermont.
The non-voting Federal partner
members of MANE-VU are EPA, U.S.
National Parks Service (NPS), U.S. Fish
and Wildlife Service (FWS), and U.S.
Forest Service (USFS).

IIL. Requirements for Regional Haze
Plans for the Second Implementation
Period 11

Under the CAA and EPA’s
regulations, all 50 states, the District of
Columbia, and the U.S. Virgin Islands
are required to submit regional haze
SIPs satisfying the applicable
requirements for the second
implementation period of the regional
haze program by July 31, 2021. Each

11 Note that this section provides a narrative
description of the RHR. The actual legal
requirements against which SIP submissions for the
second implementation period are evaluated are
those contained in CAA sections 169A and 40 CFR
51.308(f).

state’s SIP must contain a long-term (ten
to fifteen years) strategy for making
reasonable progress toward meeting the
national goal of remedying any existing
and preventing any future
anthropogenic visibility impairment in
Class I areas. 42 U.S.C. 7491(b)(2)(B). To
this end, 40 CFR 51.308(f) lays out the
process by which states determine what
constitutes their long-term strategies,
with the order of the requirements in 40
CFR 51.308(f)(1) through (3) generally
mirroring the order of the steps in the
reasonable progress analysis 12 and (f)(4)
through (6) containing additional,
related requirements. Broadly speaking,
a state first must identify the Class I
areas within the state and determine the
Class I areas outside the state in which
visibility may be affected by emissions
from the state. These are the Class I
areas that must be addressed in the
state’s long-term strategy. See 40 CFR
51.308(f) introductory text and (f)(2).
For each Class I area within its borders,
a state must then calculate the baseline,
current, and natural visibility
conditions for that area, as well as the
visibility improvement made to date
and the URP. See 40 CFR 51.308(f)(1).
Each state having a Class I area and/or
emissions that may affect visibility in a
Class I area must then develop a long-
term strategy that includes the
enforceable emission limitations,
compliance schedules, and other
measures that are necessary to make
reasonable progress in such areas.
Reasonable progress is determined by
applying the four factors in CAA section
169A(g)(1) to a set of sources of
visibility-impairing pollutants the state
has selected to assess for controls for the
second implementation period. See 40
CFR 51.308(f)(2). After a state has
developed its long-term strategy,
including by determining what level of
control for visibility-impacting sources
represents reasonable progress, it then
establishes RPGs for each Class I area
within its borders by modeling the
visibility impacts of all reasonable
progress controls at the end of the
second implementation period, i.e., in
2028, as well as the impacts of other
requirements of the CAA. The RPGs
include reasonable progress controls not
only for sources in the state in which
the Class I area is located, but also for
sources in other states that contribute to
visibility impairment in that area. The
RPGs are then compared to the baseline
visibility conditions and the uniform

12EPA explained in the 2017 RHR Revisions that
we were adopting new regulatory language in 40
CFR 51.308(f) that, unlike the structure in 40 CFR
51.308(d), “‘tracked the actual planning sequence.”
82 FR 3091 (January 10, 2017).

rate of progress to ensure that progress
is being made towards the statutory goal
of preventing any future and remedying
any existing visibility impairment in
Class I areas. Id. 40 CFR 51.308(f)(3).

In addition to satisfying the
requirements at 40 CFR 51.308(f) related
to reasonable progress, the SIP
submissions due by July 31, 2021, for
the second implementation period must
address the requirements in 40 CFR
51.308(g)(1) through (5) pertaining to
periodic reports describing progress
towards the RPGs, 40 CFR 51.308(f)(5),
as well as requirements for FLM
consultation that apply to all visibility
protection SIPs and SIP revisions. 40
CFR 51.309(i). A state must submit its
regional haze SIP and subsequent SIP
revisions to EPA according to the
requirements applicable to all SIP
revisions under the CAA and EPA’s
regulations. See 42 U.S.C. 7491(b)(2);
7410(a). Upon EPA approval, a SIP is
enforceable by the Agency and the
public under the CAA. If EPA finds that
a state fails to make a required SIP
revision, or if EPA finds that a state’s
SIP is incomplete or if disapproves the
SIP, the Agency must promulgate a
federal implementation plan (FIP) that
satisfies the applicable requirements. 42
U.S.C. 7410(c)(1).

A. Identification of Class I Areas

The SIP revision submission due by
July 31, 2021, “must address regional
haze in each mandatory Class I Federal
area located within the State and in
each mandatory Class I Federal area
located outside the State that may be
affected by emissions from within the
State.” 40 CFR 51.308(f); see also 40
CFR 51.308(f)(2).13 Thus, the first step
in developing a regional haze SIP is for
a state to determine which Class I areas,
in addition to those within its borders,
“may be affected” by emissions from
within the state. In the 1999 RHR, EPA
determined that all states contribute to
visibility impairment in at least one
Class I area (64 FR 35720-22, July 1,
1999) and explained that the statute and
regulations lay out an “extremely low
triggering threshold” for determining
“whether States should be required to
engage in air quality planning and
analysis as a prerequisite to determining
the need for control of emissions from
sources within their State.” Id. at 35721.

A state must determine which Class I
areas must be addressed by its SIP by
evaluating the total emissions of

13 The RHR uses the phrase “that may be affected
by emissions from the State” to implement CAA
169A(b)(2)’s requirement that a state “‘the emissions
from which may reasonably be anticipated to cause
or contribute to any impairment of visibility”
submit a SIP.
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visibility impairing pollutants from all
sources within the state. While the RHR
does not require this assessment to be
conducted in any particular manner,
EPA’s 2019 Guidance provides
recommendations for how such an
assessment might be accomplished,
including by, where appropriate, using
the determinations previously made for
the first implementation period. 2019
Guidance at 8-9. As explained below,
the determination of which Class I areas
may be affected by a state’s emissions is
subject to the requirement in 40 CFR
51.308(f)(2)(iii) to ‘“document the
technical basis, including modeling,
monitoring, cost, engineering, and
emissions information, on which the
State is relying to determine the
emission reduction measures that are
necessary to make reasonable progress
in each mandatory Class I Federal area
it affects.”

B. Calculations of Baseline, Current,
and Natural Visibility Conditions;
Progress to Date; and the Uniform Rate
of Progress (URP)

As part of assessing whether a
proposed SIP submission for the second
implementation period is providing for
reasonable progress towards the
national visibility goal, the RHR
contains requirements in 40 CFR
51.308(f)(1) related to tracking visibility
improvement over time. The
requirements of this subsection apply
only to states having Class I areas within
their borders; the required calculations
must be made for each such Class I area.
EPA’s 2018 Visibility Tracking
Guidance 1* provides recommendations
to assist states in satisfying their
obligations under 40 CFR 51.308(f)(1),
specifically, in developing information
on baseline, current, and natural
visibility conditions, and in making
optional adjustments to the URP to
account for the impacts of international
anthropogenic emissions. See 82 FR
3103-05 (January 10, 2017).

The RHR requires tracking of
visibility conditions on two sets of days:
the clearest and the most impaired days.
Visibility conditions for both sets of
days are expressed as the average
deciview index for the relevant five-year
period (the period representing baseline
or current visibility conditions). The
RHR provides that the relevant sets of
days for visibility tracking purposes are
the 20% clearest (the 20% of monitored
days in a calendar year with the lowest

14 The 2018 Visibility Tracking Guidance
references and relies on parts of the 2003 Tracking
Guidance: “Guidance for Tracking Progress Under
the Regional Haze Rule,” available at: https://
www.epa.gov/visibility/guidance-tracking-progress-
under-regional-haze-rule.

values of the deciview index) and 20%
most impaired days (the 20% of
monitored days in a calendar year with
the highest amounts of anthropogenic
visibility impairment).1> 40 CFR 51.301.
A state must calculate visibility
conditions for both the 20% clearest and
20% most impaired days for the
baseline period of 2000-2004 and the
most recent five-year period for which
visibility monitoring data are available
(representing current visibility
conditions). 40 CFR 51.308(f)(1)(i) and
(iii). States must also calculate natural
visibility conditions for the clearest and
most impaired days,?¢ by estimating the
conditions that would exist on those
two sets of days absent anthropogenic
visibility impairment. 40 CFR
51.308(f)(1)(ii). Using all these data,
states must then calculate, for each
Class I area, the amount of progress
made since the baseline period (2000—
2004) and how much improvement is
left to achieve in order to reach natural
visibility conditions.

Using the data for the set of most
impaired days only, states must plot a
line between visibility conditions in the
baseline period and natural visibility
conditions for each Class I area to
determine the URP—the amount of
visibility improvement, measured in
deciviews, that would need to be
achieved during each implementation
period in order to achieve natural
visibility conditions by the end of 2064.
The URP is used in later steps of the
reasonable progress analysis for
informational purposes and to provide a
non-enforceable benchmark against
which to assess a Class I area’s rate of
visibility improvement.1” Additionally,
in the 2017 RHR Revision, EPA
provided states the option of proposing
to adjust the end-point of the URP to
account for impacts of anthropogenic

15 This document also refers to the 20% clearest
and 20% most anthropogenically impaired days as
the “clearest” and “most impaired” or “most
anthropogenically impaired” days, respectively.

16 The RHR at 40 CFR 51.308(f)(1)(ii) contains an
error related to the requirement for calculating two
sets of natural conditions values. The rule says
“most impaired days or the clearest days” where it
should say “‘most impaired days and clearest days.”
This is an error that was intended to be corrected
in the 2017 RHR Revisions but did not get corrected
in the final rule language. This is supported by the
preamble text at 82 FR 3098, January 10, 2017: “In
the final version of 40 CFR 51.308(f)(1)(ii), an
occurrence of “or” has been corrected to “and” to
indicate that natural visibility conditions for both
the most impaired days and the clearest days must
be based on available monitoring information.”

17 Being on or below the URP is not a “‘safe
harbor,” i.e., achieving the URP does not mean that
a Class I area is making “reasonable progress” and
does not relieve a state from using the four statutory
factors to determine what level of control is needed
to achieve such progress. See, e.g., 82 FR at 3093,
January 10, 2017.

sources outside the United States and/
or impacts of certain types of wildland
prescribed fires. These adjustments,
which must be approved by EPA, are
intended to avoid any perception that
states should compensate for impacts
from international anthropogenic
sources and to give states the flexibility
to determine that limiting the use of
wildland-prescribed fire is not
necessary for reasonable progress. 82 FR
3107 n.116 (January 10, 2017).

C. Long-Term Strategy for Regional
Haze

The core component of a regional
haze SIP submission is a long-term
strategy that addresses regional haze in
each Class I area within a state’s borders
and each Class I area that may be
affected by emissions from the state.
The long-term strategy “must include
the enforceable emissions limitations,
compliance schedules, and other
measures that are necessary to make
reasonable progress, as determined
pursuant to 40 CFR 51.308(f)(2)(i)
through (iv).” 40 CFR 51.308(f)(2). The
amount of progress that is “reasonable
progress” is determined by applying the
four statutory factors in CAA section
169A(g)(1) in an evaluation of potential
control options for sources of visibility
impairing pollutants, which is referred
to as a ““four-factor” analysis. The
outcome of that analysis is the level of
control of emissions that a particular
source or group of sources needs to
achieve in order to make reasonable
progress towards the national visibility
goal. The RHR refers to the controls
identified pursuant to a four-factor
analysis as “‘emission reduction
measures.”” See, e.g., 40 CFR
51.308(f)(2)(i). Such measures, along
with any “enforceable emissions
limitations, compliance schedules, and
other measures” (i.e., any compliance
tools) that are necessary to ensure that
the level of control identified as
“reasonable progress” is in fact
achieved, become part of a state’s long-
term strategy. 40 CFR 51.308(f)(2).

Section 51.308(f)(2)(i) provides the
requirements for the four-factor
analysis. The first step of this analysis
entails selecting the sources to be
evaluated for emission reduction
measures; to this end, the RHR requires
states to consider ‘“major and minor
stationary sources or groups of sources,
mobile sources, and area sources” of
visibility impairing pollutants to which
the four statutory factors will be applied
in an analysis of potential controls. 40
CFR 51.308(f)(2)(i). While states have
the option to analyze all sources, the
2019 Guidance explains that “an
analysis of control measures is not
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required for every source in each
implementation period,” and that
“[s]electing a set of sources for analysis
of control measures in each
implementation period is. . .
consistent with the Regional Haze Rule,
which sets up an iterative planning
process and anticipates that a state may
not need to analyze control measures for
all its sources in a given SIP revision.”
2019 Guidance at 9. The 2019 Guidance
further provides recommendations and
considerations for potential approaches
to selecting sources for a four-factor
analysis based on the fundamental
premise that “[a] state opting to select

a set of its sources to analyze must
reasonably choose factors [i.e.,
considerations for source selection] and
apply them in a reasonable way given
the statutory requirement to make
reasonable progress towards natural
visibility.” 2019 Guidance at 10. To this
end, 40 CFR 51.308(f)(2)(i) requires that
a state’s SIP submission include ““a
description of the criteria it used to
determine which sources or groups of
sources it evaluated.” The technical
basis for source selection, which may
include methods for quantifying
potential visibility impacts such as
emissions divided by distance metrics,
trajectory analyses, residence time
analyses, and/or photochemical
modeling, is also subject to 40 CFR
51.308(f)(2)(iii)’s documentation
requirement.

Once a state has selected the set of
sources (if it has chosen not to analyze
all sources of visibility impairment), the
next step is to apply the four factors—
“the costs of compliance, the time
necessary for compliance, and the
energy and quality environmental
impacts of compliance, and the
remaining useful life of any existing
source subject to such requirements,” 42
U.S.C. 7491A(g)(1)—to determine what
level of emissions from those sources
represents reasonable progress for the
second implementation period.18 EPA
has explained that the four-factor
analysis is an assessment of potential
emission reduction measures (i.e.,
control options) for sources; “use of the
terms ‘compliance’ and ‘subject to such
requirements’ in section 169A(g)(1)
strongly indicates that Congress

18 The CAA provides that, “[iJn determining
reasonable progress there shall be taken into
consideration” the four statutory factors. 42 U.S.C.
7491(g)(1). However, in addition to four-factor
analyses for selected sources, groups of sources, or
source categories, a state may also consider
additional emission reduction measures for
inclusion in its long-term strategy, e.g., from other
newly adopted or on-the-books and/or on-the-way
rules and measures for sources not explicitly
selected for four-factor analysis for the second
planning period.

intended the relevant determination to
be the requirements with which sources
would have to comply in order to satisfy
the CAA’s reasonable progress
mandate.” 82 FR 3091 (January 10,
2017). Thus, for each source it has
selected for four-factor analysis,19 a state
must consider a “meaningful set” of
technically feasible control options for
reducing emissions of visibility
impairing pollutants. Id. at 3088. The
2019 Guidance provides that “[a] state
must reasonably pick and justify the
measures that it will consider,
recognizing that there is no statutory or
regulatory requirement to consider all
technically feasible measures or any
particular measures. A range of
technically feasible measures available
to reduce emissions would be one way
to justify a reasonable set.” 2019
Guidance at 29.

After identifying a reasonable set of
control options for the sources it has
selected, a state then collects
information on the four factors with
regard to each control option identified;
this information will be considered
when weighing the factors and selecting
the control option that represents
reasonable progress. EPA has also
explained that, in addition to the four
statutory factors, states have flexibility
under the CAA and RHR to reasonably
consider visibility benefits as an
optional fifth factor alongside the four
statutory factors.2 Here, again, the 2019
Guidance provides recommendations
for the types of information that can be
used to characterize the four factors
(with or without visibility), as well as
ways in which states might reasonably
consider and balance that information to
determine which of the potential control
options is necessary to make reasonable
progress. See 2019 Guidance at 30-36.
While states have discretion to
reasonably weigh the factors and to
determine what level of control is
needed, 40 CFR 51.308(f)(2)(i) provides
that a state “must include in its
implementation plan a description of
. . . how the four factors were taken
into consideration in selecting the

19 “Each source” or “particular source” is used

here as shorthand. While a source-specific analysis
is one way of applying the four factors, neither the
statute nor the RHR requires states to evaluate
individual sources. Rather, states have ‘“‘the
flexibility to conduct four-factor analyses for
specific sources, groups of sources or even entire
source categories, depending on state policy
preferences and the specific circumstances of each
state.”” 82 FR 3088, January 10, 2017.

20 See, e.g., Responses to Comments on Protection
of Visibility: Amendments to Requirements for
State Plans; Proposed Rule (81 FR 26942, May 4,
2016), Docket Number EPA-HQ-OAR-2015-0531,
U.S. Environmental Protection Agency at 186; 2019
Guidance at 36-37.

measure for inclusion in its long-term
strategy.” 21

As explained above, 40 CFR
51.308(f)(2)(i) requires states to
determine the emission reduction
measures for sources that are necessary
to make reasonable progress by
considering the four factors. Section
51.308(f)(2) in turn requires that a state’s
long-term strategy, which becomes part
of its SIP, include ““the enforceable
emissions limitations, compliance
schedules, and other measures” that are
necessary to ensure that the level of
control identified pursuant to the four-
factor analysis, i.e., the amount of
progress that is “‘reasonable progress,” is
achieved. That is, a state must include
in its SIP any emission limitations and
other compliances measures (e.g.,
compliance schedules and monitoring,
reporting, and recordkeeping
requirements) that are needed to ensure
that a source in fact achieves and
continues to achieve the level of
emissions control that resulted from
application of the four factors.

As with source selection, the
characterization of information on each
of the factors is also subject to the
documentation requirement in 40 CFR
51.308(f)(2)(iii). The reasonable progress
analysis, including source selection,
information gathering, characterization
of the four statutory factors (and
potentially visibility), balancing of the
four factors, and selection of the
emission reduction measures that
represent reasonable progress, is a
technically complex exercise, but also a
flexible one that provides states with
bounded discretion to design and
implement approaches appropriate to
their circumstances. Given this
flexibility, 40 CFR 51.308(f)(2)(iii) plays
an important function in requiring a
state to document the technical basis for
its decision making so that the public
and EPA can comprehend and evaluate
the information and analysis the state
relied upon to determine what emission
reduction measures must be in place to
make reasonable progress. The technical
documentation must include the
modeling, monitoring, cost, engineering,
and emissions information on which the
state relied to determine the measures
necessary to make reasonable progress.
This documentation requirement can be
met through the provision of and
reliance on technical analyses
developed through a regional planning
process, so long as that process and its

21 This requirement extends to consideration of
visibility as an optional fifth factor; because
visibility is not explicitly enumerated as a potential
factor in the RHR it is also not explicitly mentioned
in 40 CFR 51.308(f)(2)(i).
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output has been approved by all state
participants.

The four statutory factors (and
potentially visibility) are used to
determine what emission reduction
measures for selected sources must be
included in a state’s long-term strategy
for making reasonable progress.
Additionally, the RHR at 40 CFR
51.308(f)(2)(iv) separately provides five
additional factors 22 that states must
consider in developing their long-term
strategies, which we paraphrase: (1)
Emission reductions due to ongoing air
pollution control programs (2) measures
to reduce the impacts of construction
activities; (3) source retirement and
replacement schedules; (4) basic smoke
management practices; and (5) the
anticipated net effect on visibility. EPA
has explained that a state may satisfy
this requirement by considering these
additional factors in the process of
selecting sources for four-factor
analysis, when performing that analysis,
or both, and that not every one of the
additional factors needs to be
considered at the same stage of the
process. See 2019 Guidance at 21.

Because the air pollution that causes
regional haze crosses state boundaries,
40 CFR 51.308(f)(2)(ii) requires a state to
consult with other states that also have
emissions that are reasonably
anticipated to contribute to visibility
impairment in a given Class I area. The
purpose of consultation is for each state
that impacts visibility in an area to
share whatever technical information,
analyses, and control determinations
may be necessary to develop
coordinated emission management
strategies. This coordination may be
managed through inter- and intra-RPO
consultation and the development of
regional emissions strategies; additional
consultations between states outside of
RPO processes may also occur. While
there is no requirement that a state
include in its long-term strategy the
emission reduction measures identified
by other states, the RHR does require
that a state at least consider such
measures for its own sources. 40 CFR
51.308(f)(2). If a state, pursuant to
consultation, agrees that certain
measures (e.g., a certain emission
limitation) are necessary to make
reasonable progress at a Class I area, it
must include those measures in its SIP.
40 CFR 51.308(f)(2)(ii)(A). However, if a
state has been asked to consider or
adopt certain emission reduction
measures, but ultimately determines

22 The five additional factors for consideration in
40 CFR 51.308(f)(2)(iv) are distinct from the four
factors listed in CAA section 169A(g)(1) and 40 CFR
51.308(f)(2)(i) that states must consider and apply
to sources in determining reasonable progress.

those measures are not necessary to
make reasonable progress, that state
must document in its SIP the actions
taken to resolve the disagreement. 40
CFR 51.308(f)(2)(i1)(C). EPA will
consider the technical information and
explanations presented by the
submitting state and the state with
which it disagrees when considering
whether to approve the state’s SIP. Id.;
2019 Guidance at 53. Under all
circumstances, a state must document in
its SIP submission all substantive
consultations with other contributing
states. 40 CFR 51.308(f)(2)(i1)(C).

D. Reasonable Progress Goals

Reasonable progress goals ‘“‘measure
the progress that is projected to be
achieved by the control measures states
have determined are necessary to make
reasonable progress based on a four-
factor analysis,” 82 FR at 3091, January
10, 2017; their primary purpose is to
assist the public and EPA in assessing
the reasonableness of states’ long-term
strategies for making reasonable
progress towards the national visibility
goal. See 40 CFR 51.308(f)(3)(iii)
through (iv). States in which Class I
areas are located must establish two
RPGs, both in deciviews—one
representing visibility conditions on the
clearest days and one representing
visibility on the most anthropogenically
impaired days—for each such area
within their borders. 40 CFR
51.308(f)(3)(i). The two RPGs are
intended to reflect the projected
impacts, on the two sets of days, of the
measures the state with the Class I area,
as well as all other contributing states,
have included in their long-term
strategies for the second implementation
period.23 The RPGs also account for the
projected impacts of implementing
other CAA requirements, including non-
SIP based requirements. For this
implementation period, the RPGs are set
for 2028. Reasonable progress goals are
not enforceable targets, 40 CFR
51.308(f)(3)(iii); rather, they “provide a
way for the states to check the projected
outcome of the [long-term strategy|
against the goals for visibility
improvement.” 2019 Guidance at 46.

23RPGs are intended to reflect, among other
things, the projected impacts of the measures the
states include in their long-term strategies.
However, due to the timing of multiple state
analyses, determination of the final set of state long-
term strategies, and other on-going emissions
changes, a particular states’ RPGs may not reflect
all control measures and emissions reductions that
are expected to occur by the end of the
implementation period. The statute and rule
address this practical challenge by requiring
subsequent SIP submittals (every ten years), and
periodic progress reports (due five years after each
regional haze SIP).

While states are not legally obligated to
achieve the visibility conditions
described in their RPGs, 40 CFR
51.308(f)(3)(i) requires that “[t]he long-
term strategy and the reasonable
progress goals must provide for an
improvement in visibility for the most
impaired days since the baseline period
and ensure no degradation in visibility
for the clearest days since the baseline
period.” Thus, states are required to
have emission reduction measures in
their long-term strategies that are
projected to achieve visibility on the
most impaired days that is better than
the baseline period, and shows no
degradation on the clearest days
compared to the clearest days from the
baseline period. The baseline period for
the purpose of this comparison is the
baseline visibility condition—the
annual average visibility condition for
the period 2000-2004. See 40 CFR
51.308(f)(1)(i), 82 FR 3097-98 (January
10, 2017).

So that RPGs may also serve as a
metric for assessing the amount of
progress a state is making towards the
national visibility goal, the RHR
requires states with Class I areas to
compare the 2028 RPG for the most
impaired days to the corresponding
point on the URP line (representing
visibility conditions in 2028 if visibility
were to improve at a linear rate from
conditions in the baseline period of
2000-2004 to natural visibility
conditions in 2064). If the most
impaired days RPG in 2028 is above the
URP (i.e., if visibility conditions are
improving more slowly than the rate
described by the URP), each
contributing state must demonstrate,
based on the four-factor analysis
required under 40 CFR 51.308(f)(2)(i),
that no additional emission reduction
measures would be reasonable to
include in its long-term strategy. 40 CFR
51.308(f)(3)(ii). To this end, 40 CFR
51.308(f)(3)(ii) requires that each state
contributing to visibility impairment in
a Class I area that is projected to
improve more slowly than the URP
provide ““a robust demonstration,
including documenting the criteria used
to determine which sources or groups
[of] sources were evaluated and how the
four factors required by paragraph
(£)(2)(i) were taken into consideration in
selecting the measures for inclusion in
its long-term strategy.” The 2019
Guidance provides suggestions about
how such a “robust demonstration”
might be conducted. See 2019 Guidance
at 50-51.

The 2017 RHR and 2019 Guidance
also explain that projecting an RPG that
is on or below the URP based on only
on-the-books and/or on-the-way control
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measures (i.e., control measures already
required or anticipated before the four-
factor analysis is conducted) is not a
“safe harbor” from the CAA’s and RHR’s
requirement that all states must conduct
a four-factor analysis to determine what
emission reduction measures constitute
reasonable progress. See 82 FR 3078 at
3093, 3099-3100, January 10, 2017;
2019 Guidance at 22.

E. Monitoring Strategy and Other
Implementation Plan Requirements

Section 51.308(f)(6) requires states to
have certain strategies and elements in
place for assessing and reporting on
visibility. Individual requirements
under this subsection apply either to
states with Class I areas within their
borders, states with no Class I areas but
that are reasonably anticipated to cause
or contribute to visibility impairment in
any Class I area, or both. A state with
Class I areas within its borders must
submit with its SIP revision a
monitoring strategy for measuring,
characterizing, and reporting regional
haze visibility impairment that is
representative of all Class I areas within
the state. SIP revisions for such states
must also provide for the establishment
of any additional monitoring sites or
equipment needed to assess visibility
conditions in Class I areas, as well as
reporting of all visibility monitoring
data to EPA at least annually.
Compliance with the monitoring
strategy requirement may be met
through a state’s participation in the
Interagency Monitoring of Protected
Visual Environments (IMPROVE)
monitoring network, which may be used
to measure visibility impairment caused
by air pollution at the 156 Class I areas
covered by the visibility program. 40
CFR 51.308(f)(6) introductory text and
(£)(6)(i) and (iv). The IMPROVE monitor
data is used to determine the 20 percent
most anthropogenically impaired and 20
percent clearest sets of days every year
at each Class I area and tracks visibility
impairment over time.

All states’ SIPs must provide for
procedures by which monitoring data
and other information are used to
determine the contribution of emissions
from within the state to regional haze
visibility impairment in affected Class I
areas. 40 CFR 51.308(f)(6)(ii) and (iii).
Section 51.308(f)(6)(v) further requires
that all states’ SIPs provide for a
statewide inventory of emissions of
pollutants that are reasonably
anticipated to cause or contribute to
visibility impairment in any Class I area;
the inventory must include emissions
for the most recent year for which data
are available and estimates of future
projected emissions. States must also

include commitments to update their
inventories periodically. The
inventories themselves do not need to
be included as elements in the SIP and
are not subject to EPA review as part of
the Agency’s evaluation of a SIP
revision.24 All states’ SIPs must also
provide for any other elements,
including reporting, recordkeeping, and
other measures, that are necessary for
states to assess and report on visibility.
40 CFR 51.308(f)(6)(vi). Per the 2019
Guidance, a state may note in its
regional haze SIP that its compliance
with the Air Emissions Reporting Rule
(AERR) in 40 CFR part 51, subpart A,
satisfies the requirement to provide for
an emissions inventory for the most
recent year for which data are available.
To satisfy the requirement to provide
estimates of future projected emissions,
a state may explain in its SIP how
projected emissions were developed for
use in establishing RPGs for its own and
nearby Class I areas.25

Separate from the requirements
related to monitoring for regional haze
purposes under 40 CFR 51.308(f)(6), the
RHR also contains a requirement at 40
CFR 51.308(f)(4) related to any
additional monitoring that may be
needed to address visibility impairment
in Class I areas from a single source or
a small group of sources. This is called
“reasonably attributable visibility
impairment.” 26 Under this provision, if
EPA or the FLM of an affected Class I
area has advised a state that additional
monitoring is needed to assess
reasonably attributable visibility
impairment, the state must include in
its SIP revision for the second
implementation period an appropriate
strategy for evaluating such impairment.

F. Requirements for Periodic Reports
Describing Progress Towards the
Reasonable Progress Goals

Section 51.308(f)(5) requires a state’s
regional haze SIP revision to address the
requirements of 40 CFR 51.308(g)(1)
through (5) so that the plan revision due
in 2021 will serve also as a progress
report addressing the period since
submission of the progress report for the
first implementation period. The
regional haze progress report
requirement is designed to inform the
public and EPA about a state’s
implementation of its existing long-term

24 See section ““Step 8: Additional requirements
for regional haze SIPs” in 2019 Regional Haze
Guidance at 55.

25 Id.

26 EPA’s visibility protection regulations define
“reasonably attributable visibility impairment” as
“visibility impairment that is caused by the
emission of air pollutants from one, or a small
number of sources.” 40 CFR 51.301.

strategy and whether such
implementation is in fact resulting in
the expected visibility improvement.
See 81 FR 26942, 26950 (May 4, 2016),
82 FR 3119, January 10, 2017. To this
end, every state’s SIP revision for the
second implementation period is
required to describe the status of
implementation of all measures
included in the state’s long-term
strategy, including BART and
reasonable progress emission reduction
measures from the first implementation
period, and the resulting emissions
reductions. 40 CFR 51.308(g)(1) and (2).

A core component of the progress
report requirements is an assessment of
changes in visibility conditions on the
clearest and most impaired days.
Section 51.308(g)(3) requires states with
Class I areas within their borders to first
determine current visibility conditions
for each area, 40 CFR 51.308(g)(3)(i),
and then to calculate the difference
between those current conditions and
baseline (2000-2004) visibility
conditions in order to assess progress
made to date. See 40 CFR
51.308(g)(3)(ii). For the purposes of 40
CFR 51.308(f)(5) and (g)(3)(iii) provides
that the relevant period for assessing
changes in visibility is the period since
the most recent progress report. EPA
interprets this period as starting from
the period that represented “current
visibility conditions” in the first
implementation period progress report.
Since different states submitted their
first implementation period progress
reports at different times, the period
reflecting ““current visibility conditions”
referenced in each state’s progress
report will vary.

Similarly, the relevant period for the
purpose of 40 CFR 51.308(g)(4)’s
analysis of emissions of visibility
impairing pollutants starts with the
period that represented “current
visibility conditions” in the progress
report for the first implementation
period and runs through “current
conditions” for the second
implementation period. This provision
requires an analysis tracking the change
in emissions of pollutants contributing
to visibility impairment from all sources
and activities within the state; changes
should be identified by (i.e., attributed
to) type of source(s) or activity(ies).
Section 51.308(g)(5) also addresses
changes in emissions since the period
addressed by the previous progress
report and requires states’ SIP revisions
to include an assessment of any
significant changes in anthropogenic
emissions within or outside the state.
This assessment must include an
explanation of whether these changes in
emissions were anticipated and whether
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they have limited or impeded progress
in reducing emissions and improving
visibility relative to what the state
projected based on its long-term strategy
for the first implementation period.

G. Requirements for State and Federal
Land Manager Coordination

Clean Air Act section 169A(d)
requires that before a state holds a
public hearing on a proposed regional
haze SIP revision, it must consult with
the appropriate FLM or FLMs; pursuant
to that consultation, the state must
include a summary of the FLMs’
conclusions and recommendations in
the notification to the public. Consistent
with this statutory requirement, the
RHR also requires that states “provide
the [FLM] with an opportunity for
consultation, in person and at a point
early enough in the State’s policy
analyses of its long-term strategy
emission reduction obligation so that
information and recommendations
provided by the [FLM] can meaningfully
inform the State’s decisions on the long-
term strategy.” 40 CFR 51.308(i)(2).
Consultation that occurs 120 days prior
to any public hearing or public
comment opportunity will be deemed
“early enough,” but the RHR provides
that in any event the opportunity for
consultation must be provided at least
60 days before a public hearing or
comment opportunity. This consultation
must include the opportunity for the
FLMs to discuss their assessment of
visibility impairment in any Class I area
and their recommendations on the
development and implementation of
strategies to address such impairment.
40 CFR 51.308(i)(2). In order for EPA to
evaluate whether FLM consultation
meeting the requirements of the RHR
has occurred, the SIP submission should
include documentation of the timing
and content of such consultation. The
SIP revision submitted to EPA must also
describe how the state addressed any
comments provided by the FLMs. 40
CFR 51.308(i)(3). Finally, a SIP revision
must provide procedures for continuing
consultation between the state and
FLMs regarding the state’s visibility
protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.
40 CFR 51.308(i)(4).

IV. EPA’s Evaluation of the District’s
Regional Haze Submission for the
Second Implementation Period

A. Background on the District’s First
Implementation Period SIP Submission

The District submitted its regional
haze SIP for the first implementation
period to EPA on October 27, 2011. EPA
published a final rule fully approving
the first DC regional haze SIP
submission on February 2, 2012 (77 FR
5191). The requirements for regional
haze SIPs for the first implementation
period are contained in 40 CFR
51.308(d) and (e). 40 CFR 51.308(b). The
District has no Class I areas within its
borders. In the first implementation
period, MANE-VU used two criteria to
determine whether certain SO,
emissions from individual jurisdictions
within the region affected visibility in
any Class I areas: Contribution of greater
than 0.1 microgram per cubic meter (ug/
m?3) or two percent of sulfate emission
contribution. 77 FR 70929, 70935
(November 16, 2011). The District relied
on MANE-VU contribution assessment
modeling to assert that emissions from
the District did not meet either of these
criteria. Regardless, EPA explained that
“the District . . . is responsible for
developing a regional haze SIP that
describes its long-term emission
strategy, its role in the consultation
processes, and how the SIP meets the
other requirements in EPA’s regional
haze regulations.” Id. Finding the
District’s SIP submission met the
applicable requirements of 40 CFR
51.308(d) and (e), EPA approved its plan
for the first implementation period.
Pursuant to 40 CFR 51.308(g), the
District was also responsible for
submitting a five-year progress report as
a SIP revision for the first
implementation period, which it did on
March 2, 2016. EPA approved the
progress report into the DC SIP on
August 10, 2017 (82 FR 37305).

B. The District’s Second Implementation
Period SIP Submission and EPA
Evaluation

In accordance with CAA sections
169A and the RHR at 40 CFR 51.308(f),
on November 8, 2019, DC DOEE
submitted a revision to the DC SIP to
address the jurisdiction’s regional haze
obligations for the second
implementation period, which runs
through 2028. The District made its
2019 Regional Haze SIP submission
available for public comment on August
30, 2019 and held a hearing on
September 30, 2019. No public
comments were received.

The following sections describe the
District’s SIP submission, including the

analyses conducted by MANE-VU and
the District’s determinations based on
those analyses, the District’s assessment
of progress made since the first
implementation period in reducing
emissions of visibility impairing
pollutants, and the visibility
improvement progress at nearby Class I
areas. This document also contains
EPA’s evaluation of the District’s
submission against the requirements of
the CAA and RHR for the second
implementation period of the regional
haze program.

C. Identification of Class I Areas

Section 169(A)(b)(2) of the CAA
requires each state in which any Class
I area is located or “the emissions from
which may reasonably be anticipated to
cause or contribute to any impairment
of visibility” in a Class I area to have a
plan for making reasonable progress
toward the national visibility goal. The
RHR incorporates this statutory
requirement at 40 CFR 51.308(f)
introductory text, which provides that
each state’s plan “must address regional
haze in each mandatory Class I Federal
area located within the State and in
each mandatory Class I Federal area
located outside the State that may be
affected by emissions from within the
State,” and (f)(2), which requires each
state’s plan to include a long-term
strategy that addresses regional haze in
such Class I areas.

EPA explained in the 1999 RHR
preamble that the CAA section
169A(b)(2) requirement that states
submit SIPs to address visibility
impairment establishes “an ‘extremely
low triggering threshold’ in determining
which States should submit SIPs for
regional haze.” 64 FR 35721, July 1,
1999. In concluding that each of the
contiguous 48 states and the District of
Columbia meet this threshold,2” EPA
relied on “‘a large body of evidence
demonstrat[ing] that long-range
transport of fine PM contributes to
regional haze,” id., including modeling
studies that “preliminarily
demonstrated that each State not having
a Class I area had emissions
contributing to impairment in at least
one downwind Class I area.” Id. at
35722. In addition to the technical
evidence supporting a conclusion that
each state contributes to existing

27EPA determined that ““there is more than
sufficient evidence to support our conclusion that
emissions from each of the 48 contiguous states and
the District of Columba may reasonably be
anticipated to cause or contribute to visibility
impairment in a Class I area.” 64 FR 35721, July 1,
1999. Hawaii, Alaska, and the U.S. Virgin Islands
must also submit regional haze SIPs because they
contain Class I areas.
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visibility impairment, EPA also
explained that the second half of the
national visibility goal—preventing
future visibility impairment—requires
having a framework in place to address
future growth in visibility-impairing
emissions and makes it inappropriate to
“establish criteria for excluding States
or geographic areas from consideration
as potential contributors to regional
haze visibility impairment.” Id. at
35721. Thus, EPA concluded that the
agency’s “‘statutory authority and the
scientific evidence are sufficient to
require all States to develop regional
haze SIPs to ensure the prevention of
any future impairment of visibility, and
to conduct further analyses to determine
whether additional control measures are
needed to ensure reasonable progress in
remedying existing impairment in
downwind Class I areas.” Id. at 35722.
EPA’s 2017 revisions to the RHR did not
disturb this conclusion. See 82 FR 3094,
January 10, 2017.

For the second implementation
period, MANE-VU performed technical
analyses to help inform source and
state-level contributions to visibility
impairment and the need for interstate
consultation.28 MANE-VU used the
results of these analyses to determine
which states’ emissions “have a high
likelihood of affecting visibility in
MANE-VU’s Class I areas.” 29 The
MANE-VU analyses used a combination
of data analysis techniques, including
emissions data, distance from Class I
areas, wind trajectories, and CALPUFF
dispersion modeling. Many of the
analyses focused only on SO, emissions
and resultant particulate sulfate
contributions to visibility impairment,
while others also incorporated NOx
emissions to estimate particulate nitrate
contributions.

One MANE-VU analysis used for
contribution assessment was CALPUFF
air dispersion modeling. The CALPUFF
model simulated sulfate and nitrate
formation and transport in MANE-VU
and nearby regions from large electric
generating units (EGU) point sources
and other large industrial and
institutional sources in the eastern and
central United States. The CALPUFF
modeling run included sources selected
using emissions divided by distance, or
“Q/d” analysis. The CALPUFF
modeling summary report included the
top 10 most impacting EGUs and the top
5 most impacting industrial sources for

28 The technical analysis performed by MANE—
VU, including the contribution assessment
methodologies for MANE-VU Class I areas, is
summarized in appendix 1 of the DC DOEE 2019
Regional Haze SIP submission, “Selection of States
for MANE-VU Regional Haze Consultation (2018).”

29 [d.

each Class I area and compiled those
results into a ranked list of the most
impacting EGUs and industrial sources
at MANE-VU Class I areas.30 Due to a
lack of large EGUs or industrial sources,
no District emissions were included in
the MANE-VU CALPUFF modeling.31

The other MANE-VU analysis used a
meteorologically weighted Q/d
calculation.32 The variable “Q” is the
quantity of cumulative SO, emissions
from a source or a state, which is
divided by the variable “d,” which is
the distance of the source or state to the
IMPROVE monitor receptor at a Class I
area. The result is then multiplied by a
constant (C;), which is determined based
on the prevailing wind patterns.
MANE-VU selected a meteorologically
weighted QQ/d analysis as an
inexpensive initial screening tool that
could easily be repeated to determine
which states, sectors, or sources have a
larger relative impact and warrant
further analysis. MANE-VU’s analysis
estimated the District’s maximum
sulfate contribution at 0.13% at any
Class I area based on the maximum
daily impact. The largest impacts from
District SO, emissions were to
Brigantine Wilderness and Shenandoah
National Park. The MANE-VU Q/d
analysis was further extended to
account for nitrate contributions from
NOx emissions. Nitrate impacts were
not originally estimated using Q/d, but
MANE-VU wanted to include an
approximation of nitrate impacts from
area and mobile sources. MANE-VU
developed a ratio of nitrate to sulfate
impacts based on the previously
described CALPUFF modeling and
applied those to the sulfate Q/d results.
Several states, including the District,
did not have CALPUFF nitrate to sulfate
ratio results because there were no point
sources modeled with CALPUFF. For
the District, MANE-VU developed a
surrogate ratio from the Maryland
CALPUFF results.

In order to develop a final set of
contribution estimates, MANE-VU
weighted the results from both the Q/d
and CALPUFF analyses. However, only
Q/d results were used for the District,
since there were no CALPUFF results
for the District. The MANE—VU mass-

30 See Tables 34 and 35 of appendix 4 of the DC

DOEE 2019 Regional Haze SIP submission, “2016
MANE-VU Source Contribution Modeling Report—
CALPUFF Modeling of Large Electrical Generating
Units and Industrial Sources (MANE-VU, April
2017).”

31 See appendix 4 of the DC DOEE 2019 Regional
Haze SIP submission.

32 The methodology used by MANE-VU for the
meteorological weighted Q/d analysis can be found
in appendix 3 of the DC DOEE 2019 Regional Haze
SIP submission, “MANE-VU Updated Q/d*C
Contribution Assessment.”

weighted sulfate and nitrate
contribution results were reported for
the MANE-VU Class I areas (the Q/d
summary report included results for
several non-MANE—-VU areas as well).
The largest District mass-weighted
sulfate and nitrate contribution to any
Class I area was 0.2% to Brigantine
Wilderness. Based on the results of the
MANE-VU screening analyses, the
District concludes in its regional haze
submission that it is ‘“not ‘reasonably
anticipated to contribute to visibility
impairment’ in any Class I Federal
area.” 33

As explained above, EPA concluded
in the 1999 RHR that ‘““all [s]tates
[including the District of Columbia]
contain sources whose emissions are
reasonably anticipated to contribute to
regional haze in a Class I area,” 64 FR
35721, July 1, 1999 and this
determination was not changed in the
2017 RHR. Critically, the statute and
regulation both require that the cause-
or-contribute assessment consider all
emissions of visibility-impairing
pollutants from a state, as opposed to
emissions of a particular pollutant or
emissions from a certain set of sources.
Consistent with these requirements, the
2019 Guidance makes it clear that ““all
types of anthropogenic sources are to be
included in the determination” of
whether a state’s emissions are
reasonably anticipated to result in any
visibility impairment. 2019 Guidance at
8.

The screening analyses on which
MANE-VU relied are useful for certain
purposes. MANE—-VU used the technical
analysis information to rank the largest
contributing states to sulfate and nitrate
impairment in five Class I areas within
MANE-VU states and three additional,
nearby Class I areas.34 The rankings
were used to determine upwind states
that were deemed important to include
in state-to-state consultation (based on
an identified impact screening
threshold), and large individual source
impacts were used to target MANE-VU
control analysis “Asks” of states and
sources both within and upwind of
MANE-VU.35 EPA finds the nature of

33 Section 2.4.3 of the DC DOEE 2019 Regional
Haze SIP submission at 9.

34 The Class I areas analyzed were Acadia
National Park in Maine, Brigantine Wilderness in
New Jersey, Great Gulf Wilderness in New
Hampshire, Lye Brook Wilderness in Vermont,
Moosehorn Wilderness in Maine, Shenandoah
National Park in Virginia, James River Face
Wilderness in Virginia, and Dolly Sods/Otter Creek
Wildernesses in West Virginia.

35 The MANE-VU consultation report (Appendix
7 of the DC DOEE 2019 Regional Haze SIP
submission) explains that “[t]he objective of this
technical work was to identify states and sources
from which MANE-VU will pursue further
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the analyses appropriate to make those
types of conclusions. The District has
participated in the MANE-VU visibility
analysis and has provided information
in its SIP submission on the magnitude
of visibility impacts from certain
District emissions on nearby Class I
areas. However, the analyses did not
account for all emissions and all
components of visibility impairment
(e.g. primary PM emissions, and
impairment from fine PM, elemental
carbon, and organic carbon). In
addition, a Q/d analysis with a
relatively simplistic accounting for
wind trajectories and CALPUFF applied
to major industrial sources of SO, and
NOx are not scientifically rigorous tools
capable of ruling out a contribution to
visibility impairment from all emissions
in a state. This is particularly true for
the District since the MANE-VU
CALPUFF modeling did not include any
District sources and because the nitrate
impacts used in the Q/d analysis were
derived from another state’s ratio of
nitrate to sulfate impacts. EPA does
agree that the contribution to visibility
impairment from District emissions at
all nearby Class I areas is relatively
small, and in fact may be amongst the
smallest impacts to visibility
impairment from the MANE-VU states.
However, based on the information
presented in the District’s submission,
there is not sufficient evidence for EPA
to either agree or disagree with the
conclusion that emissions from the
District are not reasonably anticipated to
cause or contribute to any impairment
of visibility at any Class I area.
Regardless, the District took part in
the emission control strategy
consultation process as a member of
MANE-VU. As part of that process,
MANE-VU developed a set of emissions
reduction measures identified as being
necessary to make reasonable progress
in the five MANE-VU Class I areas. This
strategy consists of six Asks for states
within MANE-VU and five Asks for
states outside the region that were found
to impact visibility at Class I areas
within MANE-VU.36 The District’s
submission discusses each of the Asks
and explains why or why not each is
applicable and how it has complied
with the relevant components of the
emissions control strategy MANE-VU

analysis. This screening was intended to identify
which states to invite to consultation, not a
definitive list of which states are contributing.”

36 See appendix 8 of the DC DOEE 2019 Regional
Haze SIP submission, “Statement of the Mid-
Atlantic/Northeast Visibility Union (MANE-VU)
Concerning a Course of Action within MANE-VU
toward Assuring Reasonable Progress for the
Second Regional Haze Implementation Period
(2018-2028), (August 2017).”

has laid out for its states. As discussed
in further detail below, EPA is
proposing to find that the District has
submitted a regional haze plan that
meets the requirements of 40 CFR
51.308(f)(2) related to the development
of a long-term strategy for the second
implementation period.

D. Calculations of Baseline, Current,
and Natural Visibility Conditions;
Progress to Date; and the URP

Section 51.308(f)(1) requires states to
determine the following for each
mandatory Class I Federal area located
within the State: Baseline visibility
conditions for the most impaired and
clearest days, natural visibility
conditions for the most impaired and
clearest days, progress to date for the
most impaired and clearest days, the
differences between current visibility
condition and natural visibility
condition, and the uniform rate of
progress. This section also provides the
option for states to propose adjustments
to the URP line to account for the
impacts from anthropogenic sources
outside the United States and the
impacts from wildland prescribed fires
that were conducted for certain,
specified objectives. 40 CFR
51.308(f)(1)(vi)(B). Because the District
does not have any Class I areas within
its borders, it is not required to calculate
baseline, current, and natural visibility
conditions, or to calculate a URP line.37

E. Long-Term Strategy for Regional Haze

Each state having a Class I area within
its borders or emissions that may affect
visibility in a Class I area must develop
a long-term strategy for making
reasonable progress towards the
national visibility goal. CAA
169A(b)(2)(B). As explained in Section
II.A. of this document, the long-term
strategy must include the enforceable
emission limitations, compliance
schedules, and other measures that are
necessary to make reasonable progress,
as determined pursuant to 40 CFR
51.308(f)(2)(i) through (iv). 40 CFR
51.308(f)(2). In determining the
emission reduction measures necessary
to make reasonable progress, the state
must consider the costs of compliance,
time necessary for compliance, energy
and non-air quality environmental
impacts of compliance, and the
remaining useful life of any existing

37While the District noted that it was not
required to comply with 40 CFR 51.308(f)(1),
elsewhere in its SIP submission (section 2.22) it
included visibility metric graphs of nearby Class I
areas, which were taken from appendix 13, “Mid-
Atlantic/Northeast U.S. Visibility Data 2004—2017
(2nd RH SIP Metrics) (MANE-VU, December
2018).”

source. 40 CFR 51.308(f)(2)(i). As part of
this analysis, the state must describe the
criteria used to determine which
sources or group of sources were
evaluated (i.e., subjected to four-factor
analysis) for the second implementation
period and how the four factors were
taken into consideration in selecting the
measures for inclusion in the long-term
strategy. 40 CFR 51.308(f)(2)(iii). The
long-term strategy for making reasonable
progress also encompasses any other
emission reduction measures a state
chooses to include in its overall strategy
to address visibility impairment, e.g.,
newly adopted or on-the-books/on-the-
way measures identified pursuant to the
five additional factors in 40 CFR
51.308(f)(2)(iv).

1. The District’s Response to the Six
MANE-VU Asks

This section of the document
summarizes how the District’s SIP
submission addressed the requirements
of 40 CFR 51.308(f)(2)(i); specifically, it
describes MANE-VU’s development of
the six Asks and how the District
addressed each. EPA’s evaluation of the
District’s SIP revision with regard to the
same is contained in the following
section, Section IV.E.2. of this
document.

States may rely on technical
information developed by the RPOs of
which they are members to select
sources for four-factor analysis and to
conduct that analysis, as well as to
satisfy the documentation requirements
under 40 CFR 51.308(f). Where an RPO
has performed source selection and/or
four-factor analyses (or considered the
five additional factors in 40 CFR
51.308(f)(2)(iv)) for its member states,
those states may rely on the RPOS’s
analyses for the purpose of satisfying
the requirements of 40 CFR
51.308(f)(2)(i) so long as the states have
a reasonable basis to do so and all state
participants in the RPO process have
approved the technical analyses. States
may also satisfy the requirement of 40
CFR 51.308(f)(2)(ii) to engage in
interstate consultation with other states
that have emissions that are reasonably
anticipated to contribute to visibility
impairment in a given Class I area under
the auspices of intra- and inter-RPO
engagement.

The District is a member of the
MANE-VU RPO and participated in the
RPO’s regional approach to developing
a strategy for making reasonable
progress towards the national visibility
goal in the MANE-VU Class I areas.
MANE-VU'’s strategy includes a
combination of (1) measures for certain
source sectors and groups of sectors that
the RPO determined were reasonable for
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states to pursue, and (2) a request for
member states to conduct four-factor
analyses for individual sources that it
identified as contributing to visibility
impairment. MANE-VU refers to each of
the components of its overall strategy as
an Ask of its member states. On August
25, 2017, the Executive Director of
MANE-VU, on behalf of the MANE-VU
states and tribal nations, signed a
statement that identifies six emission
reduction measures that comprise the
Asks for the second implementation
period.38 The Asks were “designed to
identify reasonable emission reduction
strategies that must be addressed by the
states and tribal nations of MANE-VU
through their regional haze SIP
updates.” 39 The Statement explains that
“[i]f any State cannot agree with or
complete a Class I State’s Asks, the State
must describe the actions taken to
resolve the disagreement in the Regional
Haze SIP.” 40

MANE-VU’s recommendations as to
the appropriate control measures were
based on technical analyses
documented in the RPO’s reports and
included as appendices to or referenced
in the District’s regional haze SIP
submission. One of the initial steps of
MANE-VU'’s technical analysis was to
determine which visibility-impairing
pollutants should be the focus of its
efforts for the second implementation
period. In the first implementation
period, MANE-VU determined that
sulfates were the most significant
visibility impairing pollutant at the
region’s Class I areas. To determine the
impact of certain pollutants on visibility
at Class I areas for the purpose of second
implementation period planning,
MANE-VU conducted an analysis
comparing the pollutant contribution on
the clearest and most impaired days in
the baseline period (2000-2004) to the
most recent period (2012-2016) 4? at
MANE-VU and nearby Class I areas.
MANE-VU found that while SO,
emissions were decreasing and visibility
was improving, sulfates still made up
the most significant contribution to
visibility impairment at MANE-VU and
nearby Class I areas. According to the
analysis, NOx emissions have begun to
play a more significant role in visibility
impacts in recent years, especially at

38 See appendix 8 of the DC DOEE 2019 Regional
Haze SIP submission, “Statement of the Mid-
Atlantic/Northeast Visibility Union (MANE-VU)
States Concerning a Course of Action Within
MANE-VU Toward Assuring Reasonable Progress
for the Second Regional Haze Implementation
Period (2018-2028)”" at 1 August 25, 2017.

39]d.

40]d.

41The period of 2012-2016 was the most recent
period for which data was available at the time of
analysis.

Brigantine Wilderness Area. The District
included this analysis in its
submission.42

To support development of the Asks,
MANE-VU gathered information on
each of the four factors for six source
sectors it determined “had emissions
that were reasonabl[y] anticipated to
contribute to visibility degradation in
MANE-VU:” Electric generating units
(EGUs), industrial/commercial/
institutional boilers (ICI boilers), cement
kilns, heating oil, residential wood
combustion, and outdoor wood
combustion.43 MANE—-VU also collected
data on individual sources within the
EGU, ICI boiler, and cement kiln
sectors.44 Information for the six sectors
included explanations of technically
feasible control options for SO, or NOx,
illustrative cost-effectiveness estimates
for a range of model units and control
options, sector-wide cost
considerations, potential time frames for
compliance with control options,
potential energy and non-air-quality
environmental impacts of certain
control options, and how the remaining
useful lives of sources might be
considered in a control analysis.45
Source-specific data included SO,
emissions 46 and existing controls 47 for
certain existing EGUs, ICI boilers, and
cement kilns. MANE-VU had this
information on the four factors as well
as the analyses developed by the RPO’s
Technical Support Committee before it
when it determined the specific
emission reduction measures that are

42 See appendix 14 of the DC DOEE 2019 Regional
Haze SIP submission, “Mid-Atlantic/Northeast U.S.
Visibﬂity Data 2004-2016 (2nd RH SIP Metrics).”

43MANE-VU Four Factor Data Collection Memo
at 1, March 30, 2017, available at https://otcair.org/
MANEVU/Upload/Publication/Reports/Four-
Factor%20Data % 20Collection % 20Memo % 20-
%20170314.pdf. The six sectors were identified in
the first implementation period pursuant to MANE—
VU’s contribution assessment; MANE-VU
subsequently updated its information on these
sectors for the second implementation period.

442016 Updates to the Assessment of Reasonable
Progress for Regional Haze in MANE-VU Class I
Areas, January 31, 2016, available at https://
s3.amazonaws.com/marama.org/wp-content/
uploads/2019/09/13095234/FINAL Updates_to_
4Factor Reasonable Progress Report 2016 01 _
31.pdf.

45]d.

46 Table 1 of MANE-VU’s “Four Factor Data
Collection Memo” March 30, 2017 contains 2011
SO data from specific sources.

47 The “Status of the Top 167 Electric Generating
Units (EGUs) that Contributed to Visibility
Impairment at MANE-VU Class I Areas during the
2008 Regional Haze Planning Period” July 25, 2016
reviews the existing and soon to be installed, at the
time of the report, emission controls at individual
EGU sources that were a part of the MANE-VU Ask
from the first implementation period. Available at:
https://otcair.org/ MANEVU/Upload/Publication/
Reports/Status%200f%20the %20Top%20167
% 20Stacks % 20from % 20the % 202008 % 20MANE-
VU%20Ask.pdf.

reasonable for certain sources within
two of the sectors it had examined—
EGUs and ICI boilers.

MANE-VU Ask 1 is “ensuring the
most effective use of control
technologies on a year-round basis’ at
EGUs with a nameplate capacity larger
than or equal to 25 megawatts (MW)
with already installed NOx and/or SO,
controls.#8 In its submission, the District
explained that it has no coal-fired EGUs
with a nameplate capacity greater than
25 MW and that it is currently meeting
Ask 1.

MANE-VU Ask 2 consists of a request
that states “‘perform a four-factor
analysis for reasonable installation or
upgrade to emissions controls’” for
specified sources. MANE-VU developed
its Ask 2 list of sources for analysis by
performing modeling and identifying
facilities with the potential for 3.0
inverse megameters (Mm ~ 1) or greater
impacts on visibility at any Class I area
in the MANE—-VU region. The District
explained that it has no facilities that
were modeled by MANE-VU to impact
visibility at any Class I area by 3.0
Mm ~ ! or more and concluded that it is
currently meeting Ask 2.

Ask 3 is for each MANE-VU state to
pursue an ultra low-sulfur fuel oil
standard if it has not already done so in
the first implementation period. The
Ask includes percent by weight
standards for #2 distillate oil (0.0015%
sulfur by weight or 15 part per million
(ppm)), #4 residual oil (0.25-0.5%
sulfur by weight), and #6 residual oil
(0.3-0.5% sulfur by weight). The
District explains that, in 2016, EPA
approved into the DC SIP the District’s
regulation to reduce the sulfur content
of commercial fuel oil (20 DCMR
Section 801). 81 FR 70020 (Oct. 11,
2016). The final rule called for a 2,500
ppm limit (0.25% sulfur by weight) on
#4 oil in 2016 and a 15 ppm limit
(0.0015% sulfur by weight) on #2 oil
starting in 2018. The rule also banned
the sale of #5 and #6 fuel oil after July
1, 2016. The emissions reductions
expected from implementing the 15
ppm provisions will be achieved during
the second implementation period and
the ultra low-sulfur fuel oil regulations
in the District are a part of its long-term
strategy. The District therefore
concluded that it is meeting Ask 3.

MANE-VU Ask 4 requests states to
update permits to “lock in” lower
emissions rates for NOx, SO,, and PM

48 See appendix 8 of the DC DOEE 2019 Regional
Haze SIP submission, “Statement of the Mid-
Atlantic/Northeast Visibility Union (MANE-VU)
Concerning a Course of Action within MANE-VU
toward Assuring Reasonable Progress for the
Second Regional Haze Implementation Period
(2018-2028), (August 2017).”


https://s3.amazonaws.com/marama.org/wp-content/uploads/2019/09/13095234/FINAL_Updates_to_4Factor_Reasonable_Progress_Report_2016_01_31.pdf
https://s3.amazonaws.com/marama.org/wp-content/uploads/2019/09/13095234/FINAL_Updates_to_4Factor_Reasonable_Progress_Report_2016_01_31.pdf
https://s3.amazonaws.com/marama.org/wp-content/uploads/2019/09/13095234/FINAL_Updates_to_4Factor_Reasonable_Progress_Report_2016_01_31.pdf
https://s3.amazonaws.com/marama.org/wp-content/uploads/2019/09/13095234/FINAL_Updates_to_4Factor_Reasonable_Progress_Report_2016_01_31.pdf
https://s3.amazonaws.com/marama.org/wp-content/uploads/2019/09/13095234/FINAL_Updates_to_4Factor_Reasonable_Progress_Report_2016_01_31.pdf
https://otcair.org/MANEVU/Upload/Publication/Reports/Status%20of%20the%20Top%20167%20Stacks%20from%20the%202008%20MANE-VU%20Ask.pdf
https://otcair.org/MANEVU/Upload/Publication/Reports/Status%20of%20the%20Top%20167%20Stacks%20from%20the%202008%20MANE-VU%20Ask.pdf
https://otcair.org/MANEVU/Upload/Publication/Reports/Status%20of%20the%20Top%20167%20Stacks%20from%20the%202008%20MANE-VU%20Ask.pdf
https://otcair.org/MANEVU/Upload/Publication/Reports/Status%20of%20the%20Top%20167%20Stacks%20from%20the%202008%20MANE-VU%20Ask.pdf
https://otcair.org/MANEVU/Upload/Publication/Reports/Four-Factor%20Data%20Collection%20Memo%20-%20170314.pdf
https://otcair.org/MANEVU/Upload/Publication/Reports/Four-Factor%20Data%20Collection%20Memo%20-%20170314.pdf
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at emissions sources larger than 250
million British Thermal Units (MMBtu)
per hour heat input that have switched
to lower emitting fuels. According to the
District’s SIP submission, the only
facility in the District that is larger than
250 MMBtu is the U.S. General Services
Administration Central Heating and
Refrigeration Plant (“GSA Central
Heating Plant”’). While the facility
originally burned coal, in July 2000 it
was limited through a federally
enforceable Title V permit revision to
the use of natural gas, with #2 fuel oil
(maximum 0.05% sulfur by weight) to
be used only as a back-up fuel when the
natural gas supply is interrupted by the
supplier. The District stated that no
additional updates are needed at the
facility for this Ask.

Ask 5 requests that states “control
NOx emissions for peaking combustion
turbines” (capable of generating 15 MW
or more of electricity) “that have the
potential to operate on high electric
demand days” by either (1) meeting
NOx emissions standards specified in
the Ask for turbines that run on natural
gas and for fuel oil, (2) performing a
four-factor analysis for reasonable
installation of or upgrade to emission
controls, or (3) obtaining equivalent
emission reductions on high electric
demand days.#® The District states in its
submission that it has no combustion
turbines that sell electricity to the grid
during high electricity demand days,
but also notes that its reasonably
available control technology (RACT)
rule for combustion turbines, associated
heat recovery steam generators, and
duct burners that was approved into the
SIP on February 24, 2020 (85 FR 10295),
applies to all combustion turbines in the
District regardless of their electricity
generation capabilities. The District
further explains that its RACT rule,
which the District adopted to comply
with the NOx RACT requirements under
the 2008 Ozone National Ambient Air
Quality Standards (NAAQS), meets the
NOx emission rates that MANE-VU
provided states should strive to meet
under Ask 5.50 The District states in its
submission that it finds that this RACT
rule would comply with Ask 5.

The last Ask for states within MANE—
VU (Ask 6) requests states to report in
their regional haze SIPs about programs
that decrease energy demand and
increase the use of combined heat and
power (CHP) and other distributed
generation technologies such as fuel

49 See appendix 8 of the DC DOEE 2019 Regional
Haze SIP submission.

50 See Section V of this proposed rulemaking for
a discussion of the correction that EPA is proposing
for the DC NOx RACT rule.

cells, wind and solar. The District
explains in its SIP submission that it
“has a variety of programs and
initiatives underway that reduce air
pollution through reduced energy use,
energy efficiency, cogeneration, or clean
distributed generation.” 51 The SIP
submission specifically cites three
cogeneration facilities the District has
permitted since 2011 as well as its 2006
Green Building Act.

2. EPA’s Evaluation of the District’s
Response to the Six MANE-VU Asks
and Compliance With 40 CFR
51.308(f)(2)(i)

EPA is proposing to find that the
District has satisfied the requirements of
40 CFR 51.308(f)(2)(i) related to
development of a long-term strategy. As
explained above, MANE-VU conducted
an inventory analysis to identify the
source sectors that produced the greatest
amount of SO, and NOx emissions in
2011; inventory data were also projected
to 2018. Based on this analysis, MANE—
VU identified the top-emitting sectors
for each of the two pollutants, which for
SO, include coal-fired EGUs, industrial
boilers, oil-fired EGUs, and oil-fired area
sources including residential,
commercial, and industrial sources.
Major-emitting sources of NOx include
on-road vehicles, non-road vehicles, and
EGUs.52 The RPO’s documentation
explains that “[EGUs] emitting SO, and
NOx and industrial point sources
emitting SO, were found to be sectors
with high emissions that warranted
further scrutiny. Mobile sources were
not considered in this analysis because
any ask concerning mobile sources
would be made to EPA and not during
the intra-RPO and inter-RPO
consultation process among the states
and tribes.” 3 Thus, in selecting sources
and source sectors for further analysis,
we are proposing to find that the
District’s reliance on the technical
analysis provided by MANE-VU, and
adopted by all ““State participants,” per
40 CFR 51.308(f)(2)(iii), demonstrates
that the District reasonably evaluated
sources of the two pollutants—SO, and
NOx—that drive visibility impairment
within the MANE-VU region and that it
adequately explained and supported its

51 See section 2.5.6 of the DC DOEE 2019 Regional
Haze SIP submission at 16.

52 See “Contribution Assessment Preliminary
Inventory Analysis (October 10, 2016)"" available at:
https://otcair.org/MANEVU/Upload/Publication/
Reports/Contribution%20
Assessment%20Preliminary % 20Inventory
%20Analysis.pdf.

53 See appendix 7 of the DC DOEE 2019 Regional
Haze SIP submission, “MANE-VU Regional Haze
Consultation Report” at 3, July 27, 2018.

choice of sources and source categories
for further analysis.

Section 51.308(f)(2)(i) requires states
to evaluate and determine the emission
reduction measures that are necessary to
make reasonable progress by applying
the four factors to sources. As explained
previously, the MANE-VU Asks are a
mix of measures for sectors and groups
of sources identified as reasonable for
states to address in their regional haze
plans and requests for states to perform
four-factor analyses for specific sources
the RPO identified as potentially
contributing to visibility impairment. As
laid out in further detail below, EPA is
proposing to find that MANE-VU’s four-
factor analysis conducted to support
Ask 3, in conjunction with the District’s
analysis and explanation of how it has
either complied with each Ask or
determined that it is not applicable,
satisfies the requirement to determine
the emission reduction measures that
are necessary to make reasonable
progress by considering the costs of
compliance, time necessary for
compliance, energy and non-air quality
impacts of compliance, and remaining
useful life of any potentially affected
sources.

The District concluded that it satisfied
Ask 1 because it has no coal-fired EGUs
with a nameplate capacity of greater
than 25 MW. EPA notes that Ask 1 does
not refer exclusively to coal-fired EGUs;
however, a review of the NEI and Clean
Air Markets Division data shows that
the District does not have any EGUs
with a capacity greater than 25 MW.54
EPA therefore proposes to find that the
District’s conclusion that it is currently
meeting Ask 1 is reasonable.

Ask 2 addresses the sources MANE—
VU determined have the potential for >3
Mm ~1 visibility impact at any MANE—
VU Class I area; the Ask requests
MANE-VU states to conduct four-factor
analyses for the specified sources within
their borders. This Ask explicitly
engages with the statutory and
regulatory requirement to determine
reasonable progress based on the four
factors; MANE-VU considered it
“reasonable to have the greatest
contributors to visibility impairment
conduct a four-factor analysis that
would determine whether emission
control measures should be pursued and
what would be reasonable for each
source.” 55

The District did not conduct a four-
factor analysis for any individual point

54EPA notes that the GSA Central Heating Plant
and Capital Power Plant are not considered EGUs
and therefore finds it reasonable that the District
did not include them in its consideration of Ask 1.
551d at 4.
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sources of visibility-impairing
pollutants. It is relevant to our
evaluation of the reasonableness of this
decision that not only did MANE-VU
not identify any large EGUs or other
industrial sources of visibility impairing
pollutants within the District, the
District does not actually contain any
point sources with large emissions of
visibility impairing pollutants. The 2014
NEI data included in the District’s
submission show that total actual point
source emissions for SO, District-wide
were less than 50 tons and less than 500
tons for NOx. Data EPA pulled from the
2017 NEI show that total actual point
source emissions for SO, District-wide
were less than 30 tons and less than 400
tons for NOx.5¢ That the District’s
emissions are this low on a jurisdiction-
wide basis reinforces the reasonableness
of the its decision to not apply the four
factors to any individual point source of
visibility impairing pollutants in the
second implementation period.

The District does contain one source
that is >250 MMBtu/hour, the GSA
Central Heating Plant; a steam plant and
refrigeration facility (produces both
steam for heat and process energy and
chilled water for refrigeration) that also
uses co-generation to produce both heat
energy and electricity for use on site.
The GSA Central Heating Plant is the
largest point source of emissions (by
combined NOx and SO, emissions) in
the District as reported under the NEI.

It was also the subject of the NPS’s 2018
early engagement source evaluation
request in which that agency provided

a list of sources and requested that
states review and consider those sources
for inclusion in their long-term
strategies.5” For the following reasons,
EPA believes the District reasonably
declined to conduct a four-factor
analysis for the GSA Central Heating
Plant.58 First, as reported under the
2017 NEI, the GSA Central Heating
Plant’s total emissions are relatively low
at 127 tons per year NOx and 0.6 tons
per year SO,.59 Second, emissions from
the source are already subject to both
operational limits and enforceable
emission limits including the District’s
NOx RACT rule, which has been

56 See ““2017 National Emissions Inventory Data
for the District of Columbia for Select Pollutants”
in the docket.

57 See appendix 9 of the DC DOEE 2019 Regional
Haze SIP submission, ‘“National Park Service Letter
to MANE-VU (April 2018).”

58 The District’s response to the NPS’s early
engagement request is contained in section 2.5.7. of
the DC DOEE 2019 Regional Haze SIP submission
at17.

59 See “2017 National Emissions Inventory Data
for the District of Columbia for Select Pollutants”
in the docket.

adopted into its SIP.6° The Plant’s NOx
emissions come from five boilers and
one cogeneration system that is
comprised of two combustion turbine
generators, one heat recovery steam
generator, and duct burners.5 Each of
the five boilers is equipped with low
NOx burners or dry low NOx burners 62
and is limited by the source’s Title V
permit (permit No. 032) to burning
natural gas except for periods of service
interruption, when the boilers are
permitted to burn #2 fuel 0il.63 The 15
ppm low sulfur fuel oil rule applies to
any fuel oil that would be used at the
GSA Central Heating Plant. The boilers,
three of which are rated at 250 MMBtu/
hour and two of which are rated at 500
MMBtu/hour, are additionally limited
under the NOx RACT rule to 0.25 Ib
NOx/MMBtu when powered by fuel oil
or a combination of oil and natural gas,
and 0.2 1b NOx/MMBtu when powered
by natural gas. The two larger boilers, as
well as the cogeneration unit, are further
subject to a cap of 25 tons of NOx total
per ozone season; this cap was required
pursuant to EPA’s NOx SIP call and has
been approved into the District’s SIP.64
The combustion turbines that are part of
the GSA Central Heating Plant’s
cogeneration system are also limited to
burning natural gas except for periods of
service interruption, when they are
permitted to burn #2 fuel oil. The
turbines are inherently low emitting by
virtue of their dry low NOx burners and
emissions are also limited by the NOx
RACT rule, which contains
requirements for combustion turbines
and associated heat recovery steam
generators and duct burners equivalent
to the New Source Performance
Standards (NSPS) in subpart KKKK. The
duct burners at the GSA Central Heating
Plant are fired exclusively on natural
gas.%5 Based on the fact that the GSA
Central Heating Plant’s emissions are
already relatively low and controlled as
the result of SIP-based limits on SO,
(low sulfur fuel oil rule) and NOx (NOx
RACT rule and limits related to NOx SIP
call), EPA believes it was reasonable for

6085 FR 10295 (February 24, 2020). The District’s
NOx RACT rule went into effect on July 23, 2018.

61 The District of Columbia’s DOEE SIP
Submission on Reasonably Available Control
Technology (RACT) for Oxides of Nitrogen (NOx)
Determination for the 2008 8-Hour Ozone National
Ambient Air Quality Standards (NAAQS) (“DC
DOEE 2018 NOx RACT submission”) at 5-6, August
29, 2018. (February 24, 2020, 85 FR 10295).

62DC DOEE 2018 NOx RACT submission at 5-6.

63 Section 2.5.7 of the DC DOEE 2019 Regional
Haze SIP submission at 18.

6481 FR 8656 (February 22, 2016); DC DOEE 2018
NOx RACT Submission at 9.

65 DC DOEE 2019 Regional Haze SIP submission
at 17-18; DC DOEE 2018 NOx RACT submission at
15.

the District not to conduct a four-factor
analysis for this source, whether or not
it was on the MANE-VU list of sources
pursuant to Ask 2.

Ask 3, which addresses the sulfur
content of heating oil used in MANE-
VU states, is based on a four-factor
analysis for the heating oil sulfur
reduction regulations contained in that
Ask; 8¢ specifically, for reducing the
sulfur content of distillate oil to 15 ppm.
The analysis started with an assessment
of the costs of retrofitting refineries to
produce 15 ppm heating oil in sufficient
quantities to support implementation of
the standard, as well as the impacts of
requiring a reduction in sulfur content
on consumer prices. The analysis noted
that, as a result of previous EPA
rulemakings to reduce the sulfur content
of on-road and non-road-fuels to 15
ppm, technologies are currently
available to achieve sulfur reductions
and many refiners are already meeting
this standard, meaning that the capital
investments for further reductions in the
sulfur content of heating oil are
expected to be relatively low compared
to costs incurred in the past. The
analysis also examined, by way of
example, the impacts of New York’s
existing 15 ppm sulfur requirements on
heating oil prices and concluded that
the cost associated with reducing sulfur
was relatively small in terms of the
absolute price of heating oil compared
to the magnitude of volatility in crude
oil prices. It also noted that the slight
price premium is compensated by cost
savings due to the benefits of lower-
sulfur fuels in terms of equipment life
and maintenance and fuel stability.
Consideration of the time necessary for
compliance with a 15 ppm sulfur
standard was accomplished through a
discussion of the amount of time
refiners had needed to comply with
EPA’s on-road and non-road fuel 15
ppm requirement, and the implications
existing refinery capacity and
distribution infrastructure may have for
compliance times with a 15 ppm
heating oil standard. The analysis
concluded that with phased-in timing
for states that have not yet adopted a 15
ppm heating oil standard there “appears
to be sufficient time to allow refiners to
add any additional heating oil capacity
that may be required.” 67 The analysis
further noted the beneficial energy and
non-air quality environmental impacts

66 See 2016 Updates to the Assessment of
Reasonable Progress for Regional Haze in MANE—
VU Class I Areas” at 8—4, January 31, 2016,
available at: https://s3.amazonaws.com/
marama.org/wp-content/uploads/2019/09/
13095234/FINAL Updates_to_4Factor Reasonable_
Progress_Report_2016_01_31.pdf.

67 Id. at 8-7.
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of a 15 ppm sulfur heating oil
requirement and that reducing sulfur
content may also have a salutary impact
on the remaining useful life of
residential furnaces and boilers.58

EPA proposes to find that the District
reasonably relied on MANE-VU'’s four-
factor analysis for a low-sulfur fuel oil
regulation, which engaged with each of
the factors and explained how the
information supported a conclusion that
a 15 ppm-sulfur fuel oil standard is
reasonable. The agency further proposes
to determine that the District’s SIP-
approved ultra-low sulfur fuel oil rule
satisfies the requirement of 40 CFR
51.308(f)(2) that its long-term strategy
include the enforceable measures that
are necessary to make reasonable
progress, as determined through
consideration of the four factors.5?

The District concluded that no
additional updates were needed to meet
Ask 4, which requests MANE-VU states
to pursue updating permits, enforceable
agreements, and/or rules to lock-in
lower emission rates for sources >250
MMBtu per hour that have switched to
lower emitting fuels. As explained
above, the GSA Central Heating Plant is
the only point source >250 MMBtu per
hour in the District. While the boilers
were originally configured to burn coal,
in 2000 the source updated its Title V
permit to limit the source to using only
natural gas as a primary fuel and #2 fuel
oil during natural gas supply
interruptions.”’® Thus, EPA proposes to
find that the District reasonably
determined it has satisfied Ask 4.

Ask 5 addresses NOx emissions from
peaking combustion turbines that have
the potential to operate on high electric
demand days. The District notes that,
while it has no combustion turbines that
sell electricity to the grid during such
days, its SIP-adopted NOx RACT rule
applies to all combustion turbines and
meets the emission rates contained in
Ask 5. EPA therefore proposes to find
that the District reasonably concluded
that its existing regulations would
comply with Ask 5.

Finally, with regard to Ask 6, the
District reports three cogeneration
facilities it has permitted and describes
the provisions of its 2006 Green
Building Act. EPA is proposing to find
that the District has satisfied Ask 6’s
request to consider and report in its SIP
measures or programs related to energy
efficiency, cogeneration, and other clean
distributed generation technologies.

68 [d. at 8-8.

69 The District notes in its SIP submission, its
regulations were incorporated into its SIP on
October 11, 2016 (81 FR 70020).

70 See section 2.5.4 of the DC DOEE 2019 Regional
Haze SIP submission.

In sum, EPA is proposing to find that,
based on the District’s participation in
the MANE-VU planning process, how it
has addressed each of the Asks, and
EPA’s assessment of the District’s
emissions and point sources, the District
has complied with the requirements of
40 CFR 51.308(f)(2)(i). The Agency notes
that MANE-VU concluded that sulfates
from SO, emissions were still the
primary driver of visibility impairment
in the second implementation period 71
and that MANE-VU conducted a four-
factor analysis to support Ask 3, which
requests that states pursue ultra-low
sulfur fuel oil standards to address SO,
emissions. The District has done so and
included its regulations in its SIP, thus
satisfying the requirements that states
determine the emission reduction
measures necessary to make reasonable
progress by considering the four factors
and that their long-term strategies
include the enforceable emission
limitations, compliance schedules, and
other measures necessary to make
reasonable progress. EPA further
believes it is reasonable that the District
did not examine additional sources for
potential emission reduction measures
in the second implementation period
because there are no large point sources
of visibility-impairing pollutants in the
jurisdiction; furthermore, the largest
category of area sources of SO,
emissions are oil-fired residential,
commercial, and industrial sources that
are covered by the fuel oil standard and
the largest area source category of NOx
emissions is mobile sources. In
particular, EPA believes it was
reasonable for the District not to
conduct a four-factor analysis for the
GSA Central Heating Plant—the largest
point source of emissions—because that
facility’s emissions are already
relatively low and, critically, are already
limited by SIP-based emission limits, in
addition to permit-based fuel
requirements. Additionally, to the
extent that MANE—-VU has identified the
measures in Asks 4 through 6 as being
part of the region’s strategy for making
reasonable progress, we propose to find
it reasonable for the District to address
these Asks by pointing to existing and
on-the-way measures that satisfy each.

3. Additional Long-Term Strategy
Requirements

EPA also proposes to determine that
the District has satisfied the
consultation requirements of 40 CFR
51.308(f)(2)(ii). The District participated
in and provided documentation of the
MANE-VU intra- and inter-RPO

71 See section 2.4.2 of the DC DOEE 2019 Regional
Haze SIP submission.

consultation processes and addressed
each of the MANE-VU Asks, either by
explaining why an Ask is not applicable
or providing information on the
measures it has in place that satisfy an
Ask.72 EPA proposes to find that the
District’s explanations with regard to
Asks 1 and 2, for which the District did
not offer any measures pursuant to
MANE-VU’s requests, are reasonable
given the District’s lack of sources that
fit the applicability criteria for those
Asks (EGUs with capacity 225 MW and
sources with the potential for >3.0 m —1
visibility impact).

The District chose to rely on MANE—
VU’s technical information, modeling,
and analysis to support development of
its long-term strategy. EPA proposes to
find that the documentation developed
by MANE-VU and provided and
referenced by the District in its
submission satisfies the requirements of
40 CFR 51.308(f)(2)(iii). As required in
40 CFR 51.308(f)(2)(iii), the emissions
information considered to determine
what is necessary to make reasonable
progress included information on
emissions for the most recent year for
which the state has submitted triennial
emissions data to EPA (or a more recent
year), with a 12-month exemption
period for newly submitted data. The
District’s submission includes emissions
inventory data from 2014, which was
the most recent year of data that the
District had submitted to EPA to meet
the triennial reporting requirement
within 12 months prior to the District’s
submittal in November 2019.73 EPA
proposes to find that the District has
satisfied the emission inventory
requirement in 40 CFR 51.308(f)(2)(iii).

EPA also proposes to find that the
District considered the five additional
factors in 40 CFR 51.308(f)(2)(iv) in
developing its long-term strategy.
Pursuant to 40 CFR 51.308(f)(2)(iv)(A),
the District noted that ongoing federal
emission control programs, including
boiler and Reciprocating Internal
Combustion Engine (RICE) National
Emission Standards for Hazardous Air
Pollutants (NESHAP) requirements,
portable fuel container rules, and New
Source Performance Standards (NSPS)
for stationary compression ignition
engines, would impact emissions from
point and nonpoint sources in the

72 The District provided documentation of the
MANE-VU consultation process in appendix 5,
“Inter-RPO State/Tribal and FLM Consultation
Framework (5/10/2006)’, appendix 6, “MANE VU
Regional Haze Consultation Plan (5/5/2017)”’, and
appendix 7, “MANE-VU Regional Haze
Consultation Report (7/27/2018)” of its 2019
Regional Haze SIP submission.

73 See section 2.20 of the DC DOEE 2019 Regional
Haze SIP submission.
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second implementation period. For the
on-road and non-road source categories,
the District identified equipment
turnover, fuel requirements, and the
transportation conformity regulation
(May 28, 2010, 75 FR 29894) as
continuing factors that contribute to
emission reductions through 2028. On-
going measures from various source
categories that the District considered in
developing its long-term strategy were
the NOx emissions budget approved by
EPA on February 22, 2016 (81 FR 8656),
NOx RACT requirements for
Combustion Turbines (February 24,
2020, 85 FR 10295), and the sulfur
content of fuel oil rule (October 11,
2016, 81 FR 70020).

The District’s consideration of
measures to mitigate the impacts of
construction activities as required by 40
CFR 51.308(f)(2)(iv)(B) includes
discussion of a report that found that,
from a regional haze perspective, crustal
material from anthropogenic sources
does not play a major role in visibility
impairment at MANE-VU Class I
areas.”* While construction activities
can be responsible for direct PM
emissions in the region, the dust settles
out of the air relatively close to the
sources and does not impact visibility at
distant Class I areas significantly. The
District cited its ‘Control of Fugitive
Dust’ regulation which requires
reasonable precautions to minimize
emissions of fugitive dust (August 28,
1995, 60 FR 44431) as one measure used
to control PM emissions in the District.
A summary of the PM emission
inventory in the District can be found in
Section IV.H. of this rulemaking.”5

Source retirements and replacement
schedules are addressed pursuant to 40
CFR 51.308(f)(2)(iv)(C) in section 2.7.3
of the District’s submission. The
shutdown of only one large EGU or
industrial source in the District—the
Pepco Benning Road Generation Station,
which retired in 2012—is reflected in
the emissions inventories used for the
MANE-VU contribution assessment. In
addressing smoke management as
required in 40 CFR 51.308(f)(2)(iv)(D),
the District explained that it is an urban
area and does not have agricultural or
prescribed forest burns and thus does
not have a smoke management plan.”6
The District also asserts that additional

74 See appendix 12 of the DC DOEE 2019 Regional
Haze SIP submission, “The Nature of the Fine
Particle and Regional Haze Air Quality Problems in
the MANE-VU Region: A Conceptual Description
(NESCAUM, November 2006, Revised August
2010)” at 3—8 of section 3.1.4.

75 Section 2.20.2 of the DC DOEE 2019 Regional
Haze SIP submission addresses the PM, inventory
for DC.

76 See section 2.7.4 of the DC DOEE 2019 Regional
Haze SIP submission at 24.

measures to mitigate smoke emissions
from agricultural and forest fires are not
needed in its SIP, although the
submission does cite a regulation that
limits seasonal open burning (August
28, 1995, 60 FR 44431).

The District discussed its
consideration of the anticipated net
effect of projected changes in emissions
as required by 40 CFR 51.308(f)(2)(iv)(E)
by explaining how MANE-VU’s
visibility modeling for 2028
incorporates such projected changes.
MANE-VU conducted photochemical
modeling for the 2018—-2028
implementation period after
consultation with states within and
outside of the RPO. The 2028 base case
considers only on-the-books controls,
and a 2028 control case considers
implementation of the MANE-VU Asks.
For the District, the 2028 base-case
modeling included the District’s
measures pursuant to Asks 4 and 5,
while the low sulfur fuel oil measure
consistent with Ask 3 was included
only in the 2028 control case modeling.
The SIP revision notes the projected
visibility conditions in five Class I
areas—Brigantine Wilderness, Otter
Creek/Dolly Sods Wildernesses, James
River Face Wilderness, and Shenandoah
National Park—on the most impaired
and clearest days under the 2028 base
case.””

Because the District has considered
each of the five additional factors,
discussed the measures it has in place
to address each (or discussed why such
measures are not needed), and, where
relevant, explained how each factor
informed MANE-VU'’s technical
analysis for second implementation
period planning for reasonable progress,
EPA proposes to find that the District
has satisfied the requirements of 40 CFR
51.308(f)(2)(iv).

F. Reasonable Progress Goals

Section 51.308(f)(3)(i) requires a state
in which a Class I area is located to
establish reasonable progress goals-one
each for the most impaired and clearest
days-reflecting the visibility conditions
that will be achieved as a result of
implementing the long-term strategy.
The District is not required to establish
RPGs because it does not have a Class
I area.

Section 51.308(f)(3)(ii) applies in
circumstances in which a Class I area’s
RPG for the most impaired days
represents a slower rate of visibility
improvement than the uniform rate of
progress calculated under 40 CFR
51.308(f)(1)(vi). Under 40 CFR

77 See appendix 11 or section 2.22 of the DC
DOEE 2019 Regional Haze SIP submission.

51.308(f)(3)(ii)(B), a state that contains
sources that are reasonably anticipated
to contribute to visibility impairment in
such a Class I area must demonstrate
that there are no additional emission
reduction measures that would be
reasonable to include in its long-term
strategy. The District’s SIP revision
included the modeled MANE-VU 2028
visibility projections at nearby Class I
areas.’8 While these projections may not
represent the final RPGs for these Class
I areas, all of the 2028 projections for
the most impaired days at these areas
(Brigantine, Dolly Sods/Otter Creek,
Shenandoah, and James River Face) are
well below the respective 2028
glidepaths. In addition, we note that the
District’s largest contribution is to
Brigantine Wilderness in New Jersey.
New Jersey submitted its regional haze
SIP to EPA on March 26, 2020 and the
proposed RPG for Brigantine was also
well below the 2028 glidepath.”? EPA
proposes to determine that the District
has satisfied the applicable
requirements of 40 CFR 51.308(f)(3)
relating to reasonable progress goals.

G. Monitoring Strategy and Other
Implementation Plan Requirements

Section 51.308(f)(6) specifies that
each comprehensive revision of a state’s
regional haze SIP must contain or
provide for certain elements, including
monitoring strategies, emissions
inventories, and any necessary reporting
and recordkeeping measures needed to
assess and report on visibility. A main
requirement of this subsection is for
states with Class I areas to submit
monitoring strategies for measuring,
characterizing, and reporting on
visibility impairment. The District does
not have a Class I area and therefore its
SIP is not required to provide for a
monitoring strategy and associated
requirements. It is also not subject to the
requirements of 40 CFR 51.308(f)(6)(i),
(ii), and (iv), which apply only to states
with Class I areas and pertain to the
establishment of monitoring sites and
reporting and use of monitoring data.
However, the District’s SIP is required
to provide for procedures by which
monitoring data and other information
are used in determining the contribution
to emissions to visibility impairment in
other states. 40 CFR 51.308(f)(6)(iii).
Pursuant to this requirement, the

78 Section 2.22 of the DC DOEE 2019 Regional
Haze SIP submission.

79 New Jersey submitted its second regional haze
SIP on March 26, 2020 and supplemented the
documentation on September 8, 2020. At the time
of this document, EPA has not yet proposed to
approve or disapprove New Jersey’s determination
with regard to the RPGs for Brigantine Wilderness
Area.
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District commits to continuing support
of ongoing IMPROVE visibility
monitoring in Class I areas.80

The District asserts that it is subject
only to the requirements of 40 CFR
51.308(f)(6)(iii).81 EPA disagrees with
this statement; the District is also
subject to 40 CFR 51.308(f)(6)(v) and
(vi), which apply to all states regardless
of whether it has a Class I area. Despite
the District’s misstatement, EPA is
proposing to find that its SIP provides
for the necessary elements to satisfy the
applicable requirements.

Section 51.308(f)(6)(v) requires each
state, including states without Class I
areas, to provide for an inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment,
including emissions for the most recent
year for which data are available and
estimates of future projected emissions.
It also requires a commitment to update
the inventory periodically. The District
provides for emissions inventories and
estimates for future projected emissions
by participating in the MANE-VU RPO
and complying with the AERR. In 40
CFR part 51, subpart A, the AERR
requires states and the District of
Columbia to submit emissions
inventories for criteria pollutants to
EPA’s Emissions Inventory System (EIS)
every three years. The emission
inventory data is used to develop the
NEI, which provides for a triennial
state-wide inventory of pollutants that
are reasonably anticipated to cause or
contribute to visibility impairment.
MANE-VU also developed projections
of future emissions of visibility
impairing pollutants and in its
submission the District commits to
continue coordinating with MANE-VU
on progress reports, SIP revisions, and
face-to-face consultation meetings as
necessary to maintain and improve the
visibility in Class I Federal areas.82

Section 2.20 of the District’s second
implementation period regional haze
SIP submission includes tables of
National Emissions Inventory (NEI)
data. The source categories of the
emissions inventories included are: (1)
Point sources; (2) nonpoint sources; (3)
non-road mobile sources; and (4) on-
road mobile sources. The point source
category is further divided into Air
Markets Program Data (AMPD) point

80 Section 2.15 of the DC DOEE 2019 Regional
Haze SIP submission at 28.

81]d.

82 See Executive Summary at vii and section 1.5
at 4 of the DC DOEE 2019 Regional Haze SIP
submission.

sources and non-AMPD point sources.83
The District included NEI emissions
inventories for the following years: 2002
(one of the regional haze program
baseline years), 2008, 2011, and 2014;
and for the following pollutants: SO,,
NOx, PM,o, and NH3. The District’s SIP
revision was submitted in November
2019 and the 2017 NEI was not
published until 2020; therefore, the year
of the most recent NEI at the time of
submission to EPA was 2014. There are
additional data from the years of 2016
and 2017 for SO, and NOx from the
only AMPD source listed in the District:
The GSA Central Heating Plant. While
not included in its regional haze
submission, the District has a complete
NEI for 2017.

As required in 40 CFR 51.308(f)(6)(v),
states must commit to update the
inventory of emissions of pollutants that
are reasonably anticipated to cause or
contribute to visibility impairment
periodically. The District chose to rely
on the NEI as the inventory of these
emissions. Under the AERR, states are
required to submit estimates for all
emissions categories to EPA on a three-
year cycle. EPA finds that the
requirements to periodically update the
national inventory for all emission
categories suffices to meet the
requirement to commit to updating a
visibility impairing pollutant inventory
for the District.

Section 51.308(f)(6)(v) also requires
states to include estimates of future
projected emissions and include a
commitment to update the inventory
periodically. The District explains in its
submission that MANE-VU projected
emissions to 2028, which is the end of
the second implementation period.84
MANE-VU completed two 2028
projected emissions modeling cases—a
2028 base case that considers only on-
the-books controls and a 2028 control
case that considers implementation of
the MANE-VU Asks.85 For the District,
the only emission reductions from new
measures included in the control case
was implementation of the low sulfur
fuel oil standard Ask 3. EPA proposes
that the District has met the
requirements of 40 CFR 51.308(f)(6)(v)

83 AMPD sources are facilities that participate in
EPA’s emission trading programs. The majority of
AMPD sources are electric generating units (EGUs).

84 See section 2.6 of the DC DOEE 2019 Regional
Haze SIP submission.

85 The District cites these as appendices 9 and 10
in the document, but they are “Technical Support
Document for the 2011 Northeastern U.S. Gamma
Emission Inventory (January 2018)” appendix 10
and “Ozone Transport Commission/Mid-Atlantic
Northeastern Visibility Union 2011 Based Modeling
Platform Support Document—October 2018 Update
(October 2018)” appendix 11 in the SIP submission
respectively.

by its continued participation in
MANE-VU and on-going compliance
with the AERR, and that no further
elements are necessary at this time for
the District to assess and report on
visibility pursuant to 40 CFR
51.308(f)(6)(vi).

H. Requirements for Periodic Reports
Describing Progress Towards the
Reasonable Progress Goals

Section 51.308(f)(5) requires that
periodic comprehensive revisions of
states’ regional haze plans also address
the progress report requirements of 40
CFR 51.308(g)(1) through (5). The
purpose of these requirements is to
evaluate progress towards the
reasonable progress goal for each Class
I area within the state and each Class 1
area outside the state that may be
affected by emissions from within that
state. Section 51.308(g)(1) and (2) apply
to all states and require a description of
the status of implementation of all
measures included in a state’s first
implementation period regional haze
plan and a summary of the emission
reductions achieved through
implementation of those measures.
Section 51.308(g)(3) applies only to
states with Class I areas within their
borders and requires such states to
assess current visibility conditions,
changes in visibility relative to baseline
(2000-2004) visibility conditions, and
changes in visibility conditions relative
to the period addressed in the first
implementation period progress report.
Section 51.308(g)(4) applies to all states
and requires an analysis tracking
changes in emissions of pollutants
contributing to visibility impairment
from all sources and sectors since the
period addressed by the first
implementation period progress report.
This provision further specifies the year
or years through which the analysis
must extend depending on the type of
source and the platform through which
its emission information is reported.
Finally, 40 CFR 51.308(g)(5), which also
applies to all states, requires an
assessment of any significant changes in
anthropogenic emissions within or
outside the state have occurred since the
period addressed by the first
implementation period progress report,
including whether such changes were
anticipated and whether they have
limited or impeded expected progress
towards reducing emissions and
improving visibility.

The District’s submission describes
the status of the measures of the long-
term strategy from the first
implementation period and contains a
summary of the emission reductions
achieved by implementing those
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measures.86 As a member of MANE-VU,
the District considered the MANE-VU
Asks and adopted corresponding
measures into its long-term strategy for
the first implementation period.

One of the MANE-VU Asks from the
first implementation period was for
states to address emissions from 167
EGUs across the middle and eastern
United States. The District did not have
any of those sources within its borders,
and so did not incorporate any measures
in response to this Ask into its plan. The
District did have two units that met the
eligibility requirements for BART, but
the facility—the Pepco Benning Road
Generation Station—took enforceable
permit conditions to shut down both
units in 2012 and therefore did not
undergo BART determinations. The
shutdown met another of the MANE—
VU Asks, i.e., timely implementation of
BART, by elimination of the would-be
BART sources and their emissions from
the inventory entirely. The emission
reductions achieved through these
source closures are summarized in the
source retirement section of the
submission.8” Lastly, in response to a
MANE-VU Ask in 2015 the District
promulgated a rule to reduce the sulfur
content in commercial heating oil and to
prohibit the use of heavy heating oils
that contain high levels of sulfur. EPA
approved this rule into the SIP on May
1,2017. 82 FR 20270. The SO, and NOx
emission reductions achieved by
implementing this measure are
presented in section 2.18 of the
District’s submission.

EPA proposes to find that the District
has met the requirements of 40 CFR
51.308(g)(1) and (2) because its SIP
submission describes the measures
included in the long-term strategy from
the first implementation period, as well
as the status of their implementation
and the emission reductions achieved
through such implementation.

Section 51.308(g)(3) requires states
with Class I areas to report on the
visibility conditions and changes at
those areas. The District does not have
any Class I areas and is not required to
address this provision.

Pursuant to 40 CFR 51.308(g)(4), the
District provided a summary of
emissions of SO,, NOx, PM,o, and NH;3
from all sources and activities,
including from point, nonpoint, non-
road mobile, and on-road mobile
sources, for the time period from 2002

86 Section 2.17 of the DC DOEE 2019 Regional
Haze SIP submission.

87 Section 2.7.3 of the DC DOEE 2019 Regional
Haze SIP submission.

to 2014.88 The District explained that
2014 was the most recent year for which
it had submitted emission estimates to
fulfill the requirements of part 51
subpart A (the AERR).

The emissions information submitted
by the District indicates that SO,
emissions decreased over the 2002
through 2014 period. Due to source
retirements, the District had zero tons of
SO, emissions in 2014 from EGUs that
report to EPA’s AMPD and the
submission indicates these emissions
continued to be zero in 2016 and 2017.
SO; emissions from non-AMPD point
sources and nonpoint, non-road, and
on-road sources all declined steadily
from 2002 to 2014.89

Total NOx emissions have also
declined from 2002 to 2014, although
not all categories have shown a
consistent decrease. Reductions in NOx
emissions from AMPD sources are
primarily due to EGU retirements, while
reductions in non-road and on-road
NOx are due to a range of federal
requirements for different types of
engines and fuels.9°

Emissions of PM;o decreased overall
from 2002 to 2014, with point,
nonpoint, and non-road categories
having lower emissions in 2014 and on-
road sources showing an increase in
PM;o emissions. Similarly, NH3
emissions in the District were lower
overall in 2014 relative to 2002,
although emissions from nonpoint
sources do show an increase relative to
the baseline.91

EPA is proposing to find that the
District has satisfied the requirements of
40 CFR 51.308(g)(4) by providing
emissions information for SO,, NOx,
PM,, and NH3 broken down by type of
source. At the time of the District’s SIP
submission, the year of the most recent
data submitted to NEI was 2014;
therefore, the endpoint of the analysis of
changes in emissions is 2014. The
District also provided SO, and NOx data
for sources that report to EPA’s AMPD
for 2016 and 2017.

The District uses the emissions trend
data to support the assessment that
anthropogenic haze-causing pollutant
emissions in the District have decreased
during the reporting period and that
changes in emissions have not limited
or impeded progress for the regional
haze program. EPA is proposing to find

88 See 2017 National Emissions Inventory Data

for the District of Columbia for Select Pollutants”
in the docket.

89 See section 2.20.3 of the DC DOEE 2019
Regional Haze SIP submission.

90 See section 2.20.2 of the DC DOEE 2019
Regional Haze SIP submission.

91 See section 2.20.1 of the DC DOEE 2019
Regional Haze SIP submission.

that the District has met the
requirements of 40 CFR 51.308(g)(5).

I. Requirements for State and Federal
Land Manager Coordination

Section 51.308(i)(2)’s FLM
consultation provision requires that a
state must provide FLMs with an
opportunity for consultation that is
early enough in the state’s policy
analyses of its long-term strategy
emission reduction obligation for the
FLMs’ input to meaningfully inform the
state’s decisions. If the consultation has
taken place at least 120 days before a
public hearing or public comment
period, the opportunity for consultation
will be deemed early enough, however,
the opportunity for consultation must be
provided at least sixty days before a
public hearing or public comment
period at the state level. Section
51.308(i)(2) also provides two
substantive topics which FLMs must be
provided an opportunity to discuss with
states, and 40 CFR 51.308(i)(3) requires
states, in developing their
implementation plans, to include a
description of how they addressed
FLMs’ comments.

The states in the MANE-VU RPO
conducted FLM consultation early in
the planning process concurrent with
the state-to-state consultation that
formed the basis of the RPO’s decision
making process. As part of the
consultation, the FLMs were given the
opportunity to review and comment on
the technical documents developed by
MANE-VU. The FLMs were invited to
attend the intra- and inter-RPO
consultations calls among states and at
least one FLM representative was
documented to have attended seven
intra-RPO meetings and all inter-RPO
meetings. The District participated in
these consultation meetings and calls.92

As part of this early engagement with
the FLMs, in April 2018 the NPS sent
letters to the MANE—-VU states
requesting that they consider evaluating
particular sources for inclusion in their
long-term strategies.?3 The sources the
NPS identified were selected based on
a QQ/d analysis it performed using
cumulative NOx and SO- emissions as
the quantity variable Q and the distance
to the nearest national park as the
variable d. Sources with a Q/d greater
than or equal to 1 were included on the
2018 NPS source list; the GSA Central
Heating Plant met this threshold based
on 2014 NEI data and its proximity to

92 See appendix 7 of the DC DOEE 2019 Regional
Haze SIP submission, “MANE-VU Regional Haze
Consultation Summary (MANE-VU, July 2018).”

93 See appendix 9 of the DC DOEE 2019 Regional
Haze SIP submission, ‘“National Park Service Letter
to MANE-VU (April 2018).”
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Shenandoah National Park. The District
noted that the NPS’s methodology did
not account for meteorological
considerations such as wind direction,
and that it disagreed with the NPS’s
conclusion that the GSA Central Heating
Plant was reasonably anticipated to
impair visibility at Shenandoah
National Park. However, the District
decided to respond to the consultation
request by explaining the existing
emission control measures at the
facility. The District’s explanation is
summarized in section IV.E.2. of this
document (addressing EPA’s evaluation
of the District’s response to MANE-VU
Ask 2).

On April 10, 2019, the District
submitted a draft Regional Haze SIP to
the U.S. Forest Service, the U.S. Fish
and Wildlife Service, and the National
Park Service for a 60-day review and
comment period pursuant to 40 CFR
51.308(1)(2).94 The U.S. Forest Service
commented that the draft it received
was acceptable and no changes were
needed.?> The National Park Service
and the U.S. Fish and Wildlife Service
did not provide comments during this
consultation period. The District
published its regional haze SIP in the
District of Columbia Register for a 30-
day comment period within the District
on August 30, 2019. A public hearing
was held on September 30, 2019. No
comments were received. Consistent
with 40 CFR 51.308(i)(2), the
opportunity for FLM consultation took
place more than 120 days prior to
holding any public hearing.

For the reasons stated above, EPA
proposes to find that the District has
met its requirements under 40 CFR
51.308(i) to consult with the FLMs on
its regional haze SIP for the second
implementation period. The District
committed in its SIP to ongoing
consultation with the FLMs on regional
haze issues throughout the
implementation period, consistent with
the requirement of 40 CFR
51.308(i)(4).98

V. Error Correction

A. What is EPA’s authority to correct
errors in SIP rulemakings?

Section 110(k)(6) of the CAA provides
EPA with authority to make corrections
to prior SIP actions that are
subsequently found to be in error in the
same manner as the prior action, and to

94 See appendix 15 of the DC DOEE 2019 Regional
Haze SIP submission, “FLM Consultation Initiation
Letter (April 2019).”

95 See appendix 17 of the DC DOEE 2019 Regional
Haze SIP submission, ‘“US Forest Service
Consultation Response Letter (June 2019).”

96 See section 2.28 of the DC DOEE 2019 Regional
Haze SIP submission at 43.

do so without requiring any further
submission from the state. This
determination and the basis must be
provided to the state and the public.

B. What rule is EPA proposing to
correct?

EPA approved the District’s revision
to the DC NOx RACT rule (20 DCMR
805) into the SIP on February 24, 2020
(85 FR 10295). The revisions to that rule
amended the regulation to remove old
provisions and replace them with new
and/or more stringent regulations or
controls for combustion turbines and
associated heat recovery steam
generators and duct burners and
amended the applicability provisions of
these regulations to include all
combustion turbines and associated heat
recovery steam generators and duct
burners, among other related revisions
and updates to the rule.

After we finalized the rulemaking,
EPA discovered that we had erred in
identifying the particular sections of the
DC NOx RACT rule for incorporation by
reference into the DC SIP. In several
instances, the substance of the District’s
revisions to its rule in section 805.4(a)
and (b) were correctly represented and
evaluated in EPA rulemaking, but were
cited as being in section 805.1 of the DC
NOx RACT rule. The District also
submitted revisions to section 805.1(a)
and 805.1(a)(2), which were
appropriately discussed and correctly
cited in the rulemaking (see 84 FR at
47918, September 11, 2019).
Throughout the prior rulemaking we
incorrectly referred to section 805.4 as
being section 805.1 in both in the
narrative and regulatory table.

C. What action is EPA proposing?

EPA is proposing to use our authority
under CAA section 110(k)(6) to correct
errors in the regulatory citation in our
February 24, 2020 final action on the DC
NOx RACT rule and to codify this
correction by revising the appropriate
entries under 40 CFR 52.470
(Identification of Plan). EPA previously
proposed and took public comment on
the substance of the DC NOx RACT rule
and our evaluation thereof in the
September 11, 2019 NPRM (84 FR
47914). Because this proposed
rulemaking is limited to correcting our
error in conflating the citations for 805.1
and 805.4, the scope of our present
request for comment is limited to
whether we are properly effectuating
this correction and we will not be taking
comment on the substance of the DC
NOx RACT rule. Therefore, as required
in CAA section 110(k)(6), in the same
manner as the prior action, EPA is
proposing for public review and

comment the correction to the citations
of the provisions which were approved
in the previous action. Specifically, we
are proposing to amend the table in
paragraph (c) of 40 CFR 52.470 to
correctly reflect our approval of 20
DCMR sections 805.1(a), 805.1(a)(2),
805.4(a) and 805.4(b), as described in
our February 24, 2020 final rule action.
This proposal is separate from the
proposal to approve the DC DOEE 2019
Regional Haze SIP submission, and as
such EPA is taking public comments on
the citation correction through this
docket, but as a severable action.

VI. Proposed Action

EPA is proposing to approve the
revision to the District of Columbia SIP
submitted by the District through DC
DOEE on November 8, 2019. EPA is
proposing to approve the District’s SIP
submission as satisfying the regional
haze requirements for the second
implementation period.

VII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
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safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed
rulemaking, the District’s regional haze
state implementation plan for the
second implementation period and
correction for the RACT rule for major
stationary sources of NOx, does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Incorporation by

reference, Nitrogen dioxide, Ozone,

Particulate matter, Sulfur oxides.
Dated: April 5, 2021.

Diana Esher,

Acting Regional Administrator, Region III.

[FR Doc. 2021-07334 Filed 4-14-21; 8:45 am|

BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 59
RIN 0937-AA11

Ensuring Access to Equitable,
Affordable, Client-Centered, Quality
Family Planning Services

AGENCY: Office of the Secretary, U.S.
Department of Health and Human
Services (HHS).

ACTION: Proposed rule.

SUMMARY: The Office of Population
Affairs (OPA), in the Office of the
Assistant Secretary for Health, proposes
to revise the rules issued on March 4,
2019, establishing standards for
compliance by family planning services
projects authorized by Title X of the
Public Health Service Act. Those rules
have undermined the public health of

the population the program is meant to
serve. The Department proposes to
revise the 2019 rules by readopting the
2000 regulations, with several
modifications needed to strengthen the
program and ensure access to equitable,
affordable, client-centered, quality
family planning services for all clients,
especially for low-income clients.

DATES: To ensure consideration,
comments must be received by May 17,
2021.

ADDRESSES: You may submit comments,
identified by Regulatory Information
Number 0937—-AA11, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Enter the above
docket ID number in the “Enter
Keyword or ID” field and click on
“Search.” On the next web page, click
on “Submit a Comment” and follow the
instructions.

e Mail or Hand Delivery [For paper,
disk, or CD-ROM submissions] to: Attn:
Title X Rulemaking, Office of
Population Affairs, Office of the
Assistant Secretary for Health, U.S.
Department of Health and Human
Services, 200 Independence Avenue
SW, Washington, DC 20201. Comments,
including any personally identifiable or
confidential businesses information,
received prior to the close of the
comment period will be posted without
change to http://www.regulations.gov.

While the Department welcomes
comments on any aspect of the
regulations, we particularly welcome
comments concerning how the current
regulations have impacted the public’s
health or how this proposal to revise
them will promote public health and aid
in the program’s fundamental mission to
offer a broad range of effective family
planning methods with priority given to
clients from low-income families.

FOR FURTHER INFORMATION CONTACT:
Alicia Richmond Scott, Office of
Population Affairs, Office of the
Assistant Secretary for Health,
Department of Health and Human
Services, 200 Independence Avenue
SW, Washington, DC 20201; telephone:
240-453-2800; email: Alicia.richmond@
hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Statutory Background
II. Regulatory and Litigation Background
III. Public Health Impact as a Result of the
2019 Rules and Reason for This Proposal
IV. Proposed Rules
A. Section 59.2 Definitions
B. Section 59.5 What requirements must
be met by a family planning project?
C. Section 59.6 What procedures apply to
ensure the suitability of informational
and educational material?

D. Section 59.7 What criteria will the
Department of Health and Human
Services use to decide which family
planning services projects to fund and in
what amount?

E. Section 59.10 Confidentiality

F. Section 59.12 What other HHS
regulations apply to grants under this
subpart?

V. Regulatory Impact Analyses

A. Introduction

B. Summary of Costs, Benefits, and
Transfers

C. Preliminary Economic Analysis of
Impacts

a. Background

b. Market Failure or Social Purpose
Requiring Federal Regulatory Action

¢. Purpose of the Proposed Rule

d. Baseline Conditions and Impacts
Attributable to the Proposed Rule

e. Further Discussion of Distributional
Effects

f. Uncertainty and Sensitivity Analysis

g. Analysis of Regulatory Alternatives to
the Proposed Rule

VI. Environmental Impact
VII. Paperwork Reduction Act

1. Statutory Background

Title X of the Public Health Service
Act (PHS Act or the Act) (42 U.S.C. 300
through 300a—6) was enacted in 1970 by
Public Law 91-572 as a means of
“making comprehensive voluntary
family planning services readily
available to all persons desiring such
services.” 1 Section 1001 of the Act (42
U.S.C. 300(a)), as amended, authorizes
the Secretary of Health and Human
Services “‘to make grants to and enter
into contracts with public or nonprofit
private entities to assist in the
establishment and operation of
voluntary family planning projects
which shall offer a broad range of
acceptable and effective family planning
methods and services (including natural
family planning methods, infertility
services, and services for adolescents).”
Section 1006 of the Act (42 U.S.C. 300a—
4) ensures that priority of services is
given to clients from low-income
families and authorizes the Secretary to
promulgate regulations governing the
program.

Enacted as part of the original Title X
legislation, Section 1008 of the Act (42
U.S.C. 300a—6) directs that “None of the
funds appropriated under this title shall
be used in programs where abortion is
a method of family planning.” The
Conference Report accompanying the
legislation described the intent of this
provision as follows:

It is, and has been, the intent of both
Houses that funds authorized under this
legislation be used only to support

1Public Law 91-572 (“The Family Planning
Services and Population Research Act of 1970”),
section 2(1).
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preventive family planning services,
population research, infertility services and
other related medical, information, and
educational activities. The conferees have
adopted the language contained in section
1008, which prohibits the use of such funds
for abortion, in order to make clear this
intent.

H.R. Rep. No 91-1667, at 8—9 (1970)
(Conf. Rep.). This requirement has been
reiterated by later Congresses through
annual appropriations provisos that
state: “[A]lmounts provided to said
[voluntary family planning] projects
under such title shall not be expended
for abortions.” See, e.g., Consolidated
Appropriations Act, 2021, Public Law
116-260, Div. H, 134 Stat 1182, 1570.

Since 1970 when Title X was first
enacted, Congress has amended the law
several times both through changes to
the Title X statute itself and through
yearly appropriations riders. For
example, in 1975, Congress amended
Title X to include “natural family
planning methods” as part of the broad
range of family planning methods to be
offered by Title X projects.2 PHS Act
1001(a) (42 U.S.C. 300(a)). In 1978,
Congress amended Title X to codify
HHS past practice by specifically
requiring that Title X projects include
“services for adolescents.” 3 PHS Act
1001(a) (42 U.S.C. 300(a)). The Act was
again amended in 1981 to provide that
“[t]o the extent practicable, entities
which receive grants or contracts under
this subsection shall encourage family
participation in projects under this
subsection.” 4 PHS Act sec. 1001(a) (42
U.S.C. 300(a)).

Congress has also imposed additional
requirements through annual
appropriations riders. For example,
since Fiscal Year (FY) 1996, the annual
Title X appropriation includes the
proviso that “all pregnancy counseling
shall be nondirective.” 5 See, e.g.,
Consolidated Appropriations Act, 2021,
Public Law 116-260, Div. H, 134 Stat
1182, 1570 (2021). Also since FY 1996,
the Title X appropriation has directed
that Title X funds ““shall not be
expended for any activity (including the
publication or distribution of literature)
that in any way tends to promote public
support or opposition to any legislative
proposal or candidate for public office.”

2Public Law 94-63.

3Public Law 95-613. The amendment reflected
Congress’ intent to place “a special emphasis on
preventing unwanted pregnancies among sexually
active adolescents.” S. Rep. No 822, 95th Cong, 2d
sess. 24 (1978).

4 Omnibus Budget Reconciliation Act of 1981,
Public Law 97-35, sec. 931(b)(1), 95 Stat. 357, 570
(1981).

5 Omnibus Consolidated Rescissions and
Appropriations Act, 1996, Public Law 104-134,
Title IT, 110 Stat.1321, 1321-221 (1996).

Id. Since FY 1998, Congress has
included a rider in HHS’s annual
appropriations act that provides that
“[n]one of the funds appropriated in
this Act may be made available to any
entity under Title X of the PHS Act
unless the applicant for the award
certifies to the Secretary that it
encourages family participation in the
decision of minors to seek family
planning services.” © See, e.g.,
Consolidated Appropriations Act, 2021,
Public Law 116-260, Div. H, sec. 207,
134 Stat. 1182, 1590. The same
appropriations rider also requires that
such an applicant certify to the
Secretary that it “provides counseling to
minors on how to resist attempts to
coerce minors into engaging in sexual
activities.” Id. And, since FY 1999, in a
separate rider, Congress has required
that, “[n]otwithstanding any other
provision of law, no provider of services
under Title X of the PHS Act shall be
exempt from any State law requiring
notification or the reporting of child
abuse, child molestation, sexual abuse,
rape, or incest.” 7 See, e.g., Consolidated
Appropriations Act, 2021, Public Law
116-260, Div. H, sec. 208, 134 Stat.
1182, 1590 (2021).

II. Regulatory and Litigation
Background

The Department first promulgated
regulations for the Title X program in
1971 but did not directly address
section 1008. 36 FR 18465 (Sept. 15,
1971). With experience, the Department
interpreted section 1008 to prohibit
grantees 8 from promoting or
encouraging abortion as a method of
family planning in any way and to
require that Title X activities be separate
and distinct from any abortion
activities. 53 FR 2922, 2923 (Feb. 2,
1988) (describing the Department’s
interpretation in the early years of the
program). In 1981, the Department built
upon this experience and issued
guidelines directing grantees to provide
“nondirective counseling” to pregnant
clients ‘“upon request” including: (1)
Prenatal care and delivery; (2) infant
care, foster care, or adoption; and (3)
pregnancy termination. Counseling
included “‘referral upon request.” OPA,
Program Guidelines for Project Grants

6 Departments of Labor, Health and Human
Services, and Education, and Related Agencies
Appropriations Act, 1998, Public Law 105-78, sec.
212, 111 Stat. 1467, 1495 (1997).

7Department of Health and Human Services
Appropriations Act, 1999, Public Law 105-277,
Title II, sec. 219, 112 Stat. 2681, 2681-363 (1998).

8For purposes of this notice of proposed
rulemaking, the terms “grantee” and ‘“recipient” are
used interchangeably.

for Family Planning Services at 13
(1981).

In 1988, reacting in large part to a
directive from President Reagan, the
Department changed course. 53 FR 2922
(Feb. 2, 1988). Regulations promulgated
then—commonly called the “gag
rule”—prohibited the discussion of or
referral for abortion. The regulations
also required grantees to maintain strict
physical and financial separation
between Title X projects and abortion
related activities, to be determined by
the “facts and circumstances” of each
grantee. Additionally, the regulations
prohibited lobbying, education, dues-
paying, or any other activities which
could be interpreted to encourage or
promote abortion as a method of family
planning.

The 1988 regulations were
immediately subject to multiple
lawsuits and ultimately upheld by the
Supreme Court in Rust v. Sullivan, 500
U.S. 173 (1991). In Rust, the Supreme
Court held that section 1008 was
“ambiguous” and “at no time did
Congress directly address the issues of
abortion counseling, referral or
advocacy.” Id at 185. The Court was
nearly unanimous on this point.
Blackmun dissenting at 207; O‘Connor
Dissenting at 223.9 Given the lack of
clarity regarding section 1008, the Court
deferred to the Secretary’s construction
of the statute as “reasonable” under
Chevron U.S.A.v. NRDC, 467 U.S. 837
(1984).

The Court also upheld the regulations
against constitutional attack under the
Fifth and First Amendments. Following
recent precedent, the Court held that the
Government could constitutionally
subsidize some activities over others
and that plaintiffs were still free to
pursue abortion related activities and
speech “when they are not acting under
the auspices of the Title X project.” Id.
at 199.

On November 5, 1991, responding to
widespread concerns over the
regulation’s overreach into the doctor-
patient relationship, President Bush
issued a directive to the Department to
allow for open communications
between doctors and patients for all
aspects of their medical condition. See
Nat’l Family Planning & Reprod. Health
Ass’n v. Sullivan, 979 F.2d 227 (D.C. Cir
1992). However, the Department did not
engage in rulemaking to carry out the
directive, as required by the
Administrative Procedure Act.
Therefore, the D.C. Court of Appeals

9Justice Stevens, the only Justice to find the
§ 1008 unambiguous, believed it “plainly”
foreclosed the Secretary’s regulations. Stevens
dissent at 221.
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upheld a lower court injunction
prohibiting the directives from taking
effect. Id.

Almost immediately after taking
office, President Clinton issued a
memorandum to the Secretary of HHS,
directing suspension of the “‘gag rule”
and commencement of new rulemaking
regarding the Title X program. 58 FR
7455 (Feb. 5, 1993). The Department
suspended the 1988 regulations and
adopted compliance standards
predating the 1988 rules on an interim
basis. 58 FR 7462 (Feb. 5, 1993). The
Department also sought comment on
adopting as final the rules and guidance
in effect prior to the 1988 rules. 58 FR
7464 (Feb. 5, 1993). In response to this
proposed rulemaking, the Department
received 146 comments, and finalized
new Title X rules in July of 2000. 65 FR
41270 (July 3, 2000). On that same day,
the Department published
interpretations relating to the statutory
requirement that no funds appropriated
under Title X of the Public Health
Service Act be used in programs in
which abortion is a method of family
planning. 65 FR 41281 (July 3, 2000).

The new rules rescinded the 1988
rules prohibiting counseling and referral
for abortion. They also eliminated the
provisions requiring strict physical and
financial separation between Title X
projects and abortion related activities,
while still requiring that abortion and
Title X activities are separated by more
than “mere bookkeeping.” 65 FR 41270,
41271. Section 59.10 concerning
lobbying restrictions was also repealed,
while still adhering to long established
interpretations of the statute forbidding
promotion of abortion through advocacy
activities. Id. at 41277. Finally, the
Department codified the 1981 guidance
requiring, upon request of the pregnant
patient, nondirective counseling and
referral, regarding any option requested:
“(1) prenatal care and delivery; (2)
infant care, foster care, or adoption; and
(3) pregnancy termination.” Id. at 41279
[42 CFR 59.5(a)(5) (2000 reg)].

In promulgating the 2000 regulations,
the Department concluded that revoking
the 1988 regulations was within its
administrative discretion and that there
was no evidence the “gag rule” would—
or could—work in practice. The
Department concluded experience had
taught that the rules and policies
previous to the 1988 regulations had
been accepted by grantees and enabled
the program to operate successfully
during virtually its entire history.
Additionally, the Department relied on
the direction from Congress in
appropriations riders beginning in 1996
(Pub. L. 104-134), requiring that “‘all
pregnancy counseling be nondirective,”

believing any referral to a prenatal or
other provider when not requested
would raise real questions of coercion.
The rule also incorporated referrals as a
“logical and appropriate outcome” of
nondirective counseling and consistent
with the requirement that the project
provide referrals for any medical
services not provided by the project [42
CFR 59.5(b)(1)]. Id. 41274. For two
decades after these rules were finalized
(and nearly three decades after they had
been in place following the 1988 rule’s
suspension in 1993), Title X faced no
litigation or controversy over these
regulations.10

In 2018, under a new Administration,
the Department proposed new rules
again. 83 FR 25502 (June 1, 2018). These
rules largely mirrored the 1988
regulations and were finalized in 2019.
84 FR 7714 (March 24, 2019). The
Department promulgated the 2019 rules
because of its stated view, at that time,
that they represented the best
interpretation of the statute and
provided the most appropriate guidance
for compliance with the statutory
provisions, including section 1008.
While pointing to no direct violations of
Title X, associated laws, or the 2000
regulations, the Department believed the
2000 regulations “‘fostered an
environment of ambiguity surrounding
appropriate Title X activities.” Id. at
7721. Therefore, “bright line rules”
would ameliorate any confusion by
grantees and the public.

The Department also cited several
conscience protection laws enacted by
Congress to support the changes to the
2000 regulations. These laws prohibit
public health service grantees from
requiring individuals to assist in the
performance of health service activities
against their religious beliefs or
convictions, 42 U.S.C. 300a-7(d), and
prohibit discrimination against both
individual and institutional providers
for their refusal to provide, cover, or
refer for abortions. Consolidated
Appropriations Act, 2021, Public Law
116-260, Div. H, sec. 507(d) (2020),
Consolidated Appropriations Act, 2021,
Public Law 116-260, Div. H, sec. 507(d)
(2020). The Department concluded in
2019 that the 2000 regulations, if
enforced against objecting grantees,
would be inconsistent with these
statutory protections and dissuade
otherwise qualified providers from
applying for Title X funds.

The 2019 rules also re-imposed the
physical separation provisions of the

10 As discussed below, the 2000 rule also fully
recognized the statutory conscience right of
individual providers to object to counseling and
referral for abortions. Id. At 41274, 41275.

1988 rule, as well re-codifying the
lobbying restrictions. Additionally, the
rule added requirements on grantees
and subrecipients regarding compliance
with state reporting laws, as well as
expanded application and record-
keeping requirements. And, with
respect to minors, the 2019 rule
required providers to document what
specific actions were taken to encourage
family participation.

As to nondirective counseling and
referral for abortion, in recognition of
the Congressional direction for
nondirective counseling on abortion in
yearly appropriations riders, the 2019
rule allowed, but did not require,
counseling by grantees, limited to
physicians and advanced care
providers. Id. at 7744. However, the
Department believed that the abortion
referral requirement was inconsistent
with section 1008 and that, though
permissible for nearly the entire history
of the program, such referrals must be
prohibited. Id.

Litigation over the 2019 rule
immediately ensued. The Department
was sued by 23 states, every major
medical organization, Title X grantee
organizations, and individual grantees.
The suits were lodged in multiple
district courts and alleged a variety of
claims under the Administrative
Procedure Act, the Affordable Care Act,
and the Constitution. The rule was
ultimately upheld by an en banc Court
of Appeals for the Ninth Circuit and
enjoined (only as to the state of
Maryland) by a district court in
Maryland in a decision upheld by the en
banc Court of Appeals for the Fourth
Circuit. Both court of appeals decisions
were issued over substantial dissents.

In California v. Azar, 950 F.3d 1067
(9th Cir. 2020), the Ninth Circuit relied
heavily on Rust in upholding the rule.
A majority of the en banc panel found
that the Department “could” interpret
section 1008 as it did in the 2019 rule,
and nothing in subsequent legislation
prevented this reading. Id. at 1085. The
Ninth Circuit upheld the rule against an
arbitrary and capricious challenge,
stating, “‘that the new policy is
permissible under the statute, that there
are good reasons for it, and that the
agency believes it to be better.” Id. at
1097 (emphasis in original). Conversely,
a majority of the Fourth Circuit found
the Department’s 2019 rule arbitrary and
capricious. Mayor of Baltimore v. Azar,
973 F.3d 258 (4th Cir. 2020). The Fourth
Circuit also held the 2019 rule violated
the non-directive mandate.1?

11 Both the Ninth and Fourth Circuits also came
to opposite results on the validity of the rule under
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Losing parties in both cases sought
review from the Supreme Court in
October of 2020. The Court granted
certiorari on February 22, 2021,
consolidating the cases. No. 20-429. On
March 12, 2021, the parties stipulated to
dismiss the cases under Supreme Court
Rule 46.1.

III. Public Health Impact as a Result of
the 2019 Rules and Reason for this
Proposal

The 2019 rule split courts and judges
on its approach, its reasonableness, and
the interpretation of subsequent
legislative provisions. Still, no court
questioned the Supreme Court’s
fundamental holding in Rust that
section 1008 is “‘ambiguous.” And,
while section 1008 may be ambiguous,
the public health consequences of the
previous Administration’s interpretation
of the statute are not. The following
outlines the effects of the 2019 rule:

e The number of family planning
services grantees has dropped
precipitously, resulting in an adverse
impact on the number of clients served.
After the implementation of the 2019
Title X Final Rule, 19 Title X grantees
out of 90 total grantees, 231
subrecipients, and 945 service sites
immediately withdrew from the Title X
program. Overall, the Title X program
lost more than 1,000 service sites. Those
service sites represented approximately
one quarter of all Title X-funded sites in
2019. Title X services are not currently
available at all in six states (HI, ME, OR,
UT, VT, and WA) and are only available
on a very limited basis in six additional
states (AK, CT, MA, MN, NH, and NY).
California, the single-largest Title X
project in the nation (before the 2019
Final Rule) had 128, or 36 percent, of its
Title X service sites withdraw from the
program, leaving more than 700,000
patients without access to Title X-
funded care. Similarly, in New York, the
number of Title X-funded service sites
dropped from 174 to just two, leaving
more than 328,000 patients without
Title X-funded care. All Planned
Parenthood affiliates—which in 2015
had served 41 percent of all clients at
Title X service sites—withdrew from
Title X due to the 2019 Final Rule.?2
The withdrawal of numerous grantees,
subrecipients, and service sites
adversely impacted the number of
clients served under the Title X
program. With the 2019 Final Rule only
being in place for five and a half
months, the remaining 71 Title X

section 1554 of the Affordable Care Act [42 U.S.C.
18114].

12 (Kaiser Family Foundation, 2020). Current
Status of the Title X Network and the Path Forward.

grantees served 844,083 fewer clients as
compared to the previous year, prior to
the change in the regulations.
Specifically, 3,939,749 clients were
served in 2018; 3,095,666 clients were
served in 2019, an approximately 22
percent decrease.3

e Low-income, uninsured, and racial
and ethnic minorities’ access to Title X
family planning services has decreased,
thereby contributing to the increase in
health inequities and unmet health
needs within these populations.
Compared to 2018 Family Planning
Annual Report (FPAR) data prior to the
implementation of the 2019 Final Rule,
in 2019, 573,650 fewer clients under
100 percent of the Federal poverty level
(FPL); 139,801 fewer clients between
101 percent to 150 percent FPL; 65,735
fewer clients between 151 percent and
200 percent FPL; and, 30,194 fewer
clients between 201 percent to 250
percent FPL received Title X services.
This contradicts the purpose and intent
of the Title X program, which is to
prioritize and increase family planning
services to low-income clients.
Additionally, 324,776 fewer uninsured
clients were served in 2019 compared to
2018. FPAR data also demonstrate that
in 2019 compared to 2018, 128,882
fewer African Americans; 50,039 fewer
Asians; 6,724 fewer American Indians/
Alaska Natives; 7,218 fewer Native
Hawaiians/Pacific Islanders; and,
269,569 fewer Hispanics/Latinos
received Title X services.14

e Provision of critical family planning
and related preventive health services
has decreased dramatically.' The
impact of the 2019 Final Rule has been
devastating to the hundreds of
thousands of Title X clients who have
lost access to critical family planning
and related preventive health services
due to service delivery gaps created by
the 2019 Final Rule. More specifically,
compared to 2018, 225,688 fewer clients
received oral contraceptives; 49,803
fewer clients received hormonal
implants; and 86,008 fewer clients
received IUDs. Additionally, 90,386 and
188,920 fewer Papanicolaou (Pap) tests
and clinical breast exams respectively
were performed in 2019 compared to
2018. Confidential human
immunodeficiency virus (HIV) tests
decreased by 276,109. Sexually
transmitted infection (STI) testing

13 (OPA, 2020). Family Planning Annual Report:

2019 National Summary Report. Accessed on March
9, 2021 from https://opa.hhs.gov/sites/default/files/
2020-09/title-x-fpar-2019-national-summary.pdf.

12 (OPA, 2020). Family Planning Annual Report:
2019 National Summary Report. Accessed on March
9, 2021 from https://opa.hhs.gov/sites/default/files/
2020-09/title-x-fpar-2019-national-summary.pdf.

15 Ibid.

decreased by 256,523 for chlamydia, by
625,802 for gonorrhea, and by 77,524 for
syphilis. Furthermore, 71,145 fewer
individuals who were pregnant or
sought pregnancy were served. As a
result of the dramatic decline in Title X
services provided, the 2019 Final Rule
undermined the mission of the Title X
program by helping fewer individuals in
planning and spacing births, providing
fewer preventive health services, and
delivering fewer screenings for STIs.
Adolescent services were also adversely
affected. In 2019, 151,375 fewer
adolescent clients received family
planning services and 256,523 fewer
women under the age of twenty-five
were tested for chlamydia.16

The true impact of the 2019 Final
Rule in terms of long-term sexual and
reproductive health negative sequelae in
the lives of hundreds of thousands of
low-income clients and clients of color
is difficult to quantify. As a result of the
decrease in clients able to receive Title
X services, it is estimated that the 2019
Final Rule may have led to up to
181,477 unintended pregnancies.1”

Unintended pregnancies increase the
risk for poor maternal and infant
outcomes. Individuals having a birth
following an unintended pregnancy are
less likely to have benefitted from
preconception care, to have optimal
spacing between births, and to have
been aware of their pregnancy early on,
which in turn makes it less likely that
they would have received prenatal care
early in pregnancy.!8!° The 2019 Final
Rule likely also resulted in additional
costs to taxpayers as a result of an
increase in unintended pregnancies,

16 (OPA, 2020). Family Planning Annual Report:
2019 National Summary Report. Accessed on March
9, 2021 from https://opa.hhs.gov/sites/default/files/
2020-09/title-x-fpar-2019-national-summary.pdf.

17 Estimating that of the 844,083 fewer clients
served by Title X in 2019 compared to 2018, 21.5%
of those clients could have experienced an
unintended pregnancy as a result of not receiving
services. Formula taken from Guttmacher Institute
(2017). Unintended pregnancies prevented by
publicly funded family planning services: Summary
of results and estimation formula. Accessed on
March 8, 2021 from https://www.guttmacher.org/
sites/default/files/pdfs/pubs/Guttmacher-Memo-on-
Estimation-of-Unintended-Pregnancies-Prevented-
June-2017.pdf.

18Jessica D. Gipson, Michael A. Koenig, and
Michelle J. Hindin. “The Effects of Unintended
Pregnancy on Infant, Child, and Parental Health: A
Review of the Literature.” Studies in family
planning 39.1 (2008): 18—38. Web.

19 Power to Decide. Maternal and Infant Health
and the Benefits of Birth Control in America.
Accessed on March 8, 2020 from https://
powertodecide.org/sites/default/files/resources/
supporting-materials/getting-the-facts-straight-
chapter-3-maternal-infant-health.pdf.
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preterm and low-birthweight births,
STIs, infertility, and cervical cancer.20

e OPA has been unable to secure new
Title X grantees and service sites to
meet the unmet need for family
planning services. To meet the unmet
need for family planning services
nationwide, in Fiscal Year 2019 OPA
issued a competitive supplemental
funding announcement to existing
grantees. Fifty existing grantees were
awarded $33.7 million to expand Title
X services. However, only 7 states (CO,
DE, KY, ND, NM, NV, TX) had a
meaningful increase in the number of
Title X clinics in their states.

In addition, OPA has been unable to
find new grantees to fill most of the gaps
the 2019 Final Rule created, including
in the six states that lost all Title X-
funded services. To address gaps in the
Title X service network and increase
coverage, a new competitive funding
announcement was issued in Fiscal
Year 2020 to provide services in
unserved or underserved states and
communities. The number of
applications received was so low (8
eligible applications received) that the
resulting grant awards were for less than
the total amount of funding available
(grant awards for $8.5 million with $20
million available), and were only able to
provide services in three states with no
or limited Title X services at the time.
This demonstrated the negative effects
of the 2019 Title X Final Rule on client
access to needed family planning and
related preventive health services,
especially for the priority low-income
populations that Title X is mandated to
serve.

The realization of a greater pool of
grantees, as predicted by the 2019 rule,
has not transpired over the course of
two grant cycles. As discussed above,
OPA was unable to meaningfully
expand services nor was it able to find
new grantees to fill existing gaps. In
fact, the 2019 Final Rule did not
increase the pool of grantees and was
unable to generate interest in providing
Title X services from organizations who
had not previously been Title X
grantees. This, coupled with the exodus
of otherwise qualified grantees,
subrecipients and service sites that left
the network due to their opposition to
the 2019 Final Rule, led to great
difficulty in awarding appropriated
funds as intended by Congress.

e The 2019 Final Rule is contrary to
the CDC and OPA’s Quality Family
Planning (QFP) Guidelines. In April
2014 (with updates in 2015 and 2017),

20 Kaiser Family Foundation. https://www.kff.org/
womens-health-policy/issue-brief/data-note-impact-
of-new-title-x-regulations-on-network-participation/

Providing Quality Family Planning
Services: Recommendations from
Centers for Disease Control and
Prevention and the US Office of
Population Affairs (QFP),2! was
published as a CDC Morbidity and
Mortality Weekly Report (MMWR)
Recommendations and Reports. The
QFP, developed jointly by the Centers
for Disease Control and Prevention
(CDC) and the HHS Office of Population
Affairs (OPA), provides
recommendations for use by all
reproductive health and primary care
providers with patients who are in need
of services related to preventing or for
achieving pregnancy. The QFP are
scientific and evidence-based
recommendations that integrate and fill
gaps in existing guidelines for the
family planning settings. QFP
recommendations are based on a
rigorous, systematic, transparent review
of the evidence and with input from a
broad range of clinical experts, OPA,
and CDC. The QFP references numerous
other clinical guidelines that are
published by Federal agencies, as well
as guidelines released by professional
medical associations.

These guidelines were developed over
a three-year period through the CDC’s
Division of Reproductive Health (DRH)
and OPA, in consultation with a wide
range of experts and key stakeholders.
These guidelines have been the
undisputed standard in reproductive
healthcare ever since. QFP
recommendations support all providers
in delivering quality family planning
services and define family planning
services within a broader context of
preventive services, to improve health
outcomes for women, men, and their
(future) children.

The client centered approach adopted
in the QFP requires pregnancy tests to
be “followed by a discussion of options
and appropriate referrals.” Id. at 14
Further, counseling and referral are to
be provided, “at the request of the
client,” in accordance with
recommendations from professional
medical organizations. Though formally
adopted as a QFP recommendation in
2014, appropriate referrals with
nondirective counseling have been the
practice and implicit standard of care in
Title X programs for essentially its
entire history, including in early
guidelines and later when expressly
incorporated in the 2000 regulations.

21 CDC. Providing Quality Family Planning
Services—Recommendations from CDC and the
U.S. Office of Population Affairs. Accessed on
March 8, 2021 from https://opa.hhs.gov/grant-
programs/title-x-service-grants/about-title-x-service-
grants/quality-family-planning.

The 2019 rule abandoned this client
centered approach over the objection of
every major medical organization
without any countervailing public
health rationale. Moreover, the 2019
rule required prenatal referral even over
the objection of the patient. For the
reasons discussed above, that approach
cannot be squared with well-accepted
public health principles.

e The 2019 Final Rule increased
compliance and oversight costs, with no
discernible benefit. The 1988 rules
requiring strict physical and financial
separation requirements, were based, in
part, on two governmental reports
finding minor compliance issues with
grantees and recommended only more
specific guidance, not a substantial
reworking of the regulations. See, e.g.,
Comp. Gen. Rep. No GAO/HARD-HRD-
82-106 (1982), at 14—15; 65 FR 41270,
41272. While those reports found some
confusion among grantees around
section 1008, “GAO found no evidence
that Title X funds had been used for
abortions or to advise clients to have
abortions.” More importantly, in the
decades between 1993 and the 2019
rule, and as evidenced by the silence of
the 2019 final rule on this issue, legally
required audits, regular site visits, and
other oversight of grantees have found
no diversion of grant funds that would
justify the greatly increased compliance
and oversight costs the 2019 rule
required.

The 2019 rule’s separation
requirements also claimed to be
addressing questions of “fungibility”
and a concern that Title X funds might
be “intentionally or unintentionally”
co-mingling with activities not allowed
under the statute. 84 FR at 7716. As
noted, close oversight for decades under
the 2000 rules uncovered no
misallocation of Title X funds by
grantees. Moreover, courts have long
since held that governments cannot
restrict access to funds for one activity
simply because it may “‘free up”’ funds
for another activity. See Planned
Parenthood of Cent. & N. Arizona v.
Arizona, 718 F.2d 938, 945 (9th Cir
1983) (concluding “as a matter of law,
the freeing-up theory cannot justify
withdrawing all state funds from
otherwise eligible entities merely
because they engage in abortion-related
activities disfavored by the state”); see
also Agency for Int’l Dev. v. Alliance for
Open Soc’y Int’l, Inc., 570 U.S. 205, 220
(2013) (“[I]f the Government’s argument
[that fungibility is sufficient for
prohibition] were correct, League of
Women Voters would have come out
differently, and much of the reasoning
of Regan and Rust would have been
beside the point”’). Because of the 2019
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rule, appropriations that would
otherwise be used to carry out the
purposes of the Title X program,
providing a broad range of family
planning services to individuals
(including confidential services to
minors), are now being diverted to
increased infrastructure costs resulting
from the separation requirement as well
as the micro-level monitoring and
reporting now required of grantees.
None of these burdensome additional
requirements provide discernible
compliance benefits, particularly not to
public health. As many commenters and
at least one court emphasized, the 2019
rule was a solution in search of a
problem, a solution whose severe public
health consequences caused much
greater problems.

The Department also recognizes
Congress has passed several laws
protecting the conscience rights of
providers, particularly in the area of
abortion. For example, in promulgating
the 2000 Title X rules, the Department
affirmed: “under 42 U.S.C. 300a-7(d),
grantees may not require individual
employees who have such objections [to
abortion] to provide such counseling.”
65 FR 41270, 41274 (July 3, 2000). Since
2005 Congress has also annually
enacted an appropriations rider which
extends non-discrimination protections
to other “health care entities”” who
refuse to counsel or refer for abortion.
See, e.g., Consolidated Appropriations
Act, 2021, Public Law 116-260, Div. H,
section 507(d) (2020). Under these
statutes, objecting providers or Title X
grantees are not required to counsel or
refer for abortions.22 However, such
protections for objecting providers and
grantees should not prohibit willing
providers and grantees from providing
information in accordance with the
ethical codes of major medical
organizations.

Ultimately, continued enforcement of
the 2019 rule raises the possibility of a
two-tiered healthcare system in which
those with insurance and full access to
healthcare receive full medical
information and referrals, while low-
income populations with fewer
opportunities for care are relegated to
inferior access. Given that so many
individuals depend on the Title X
program as their primary source of
healthcare, this situation creates a
widespread public health concern. The

22 This has been the consistent position of the
Department since 2000. See 65 FR at 41274 (in
response to comments on individual objections to
providing abortion counseling or referral,
Department stating: “under 42 U.S.C. 300a-7(d),
grantees may not require individual employees who
have such objections to provide such counseling.”).

2019 rule is not in the best interest of
public health.

IV. Proposed Rules

For nearly 50 years without
interruption, Title X program grants
have been administered against the
backdrop of counseling and referral for
appropriate medical care, including
referral for abortion. Family planning is
widely considered one of the most
important public health achievements of
the 20th Century.23 As the only Federal
program exclusively dedicated to
providing contraceptive services, Title X
has been imperative to that success.

For five decades, Title X family
planning clinics have played a critical
role in ensuring access to a broad range
of family planning and related
preventive health services for millions
of low-income or uninsured individuals
and others. 24 Over the 50 years of the
Title X program, Title X clinics have
served more than 190 million clients:
182.2 million women, 8.1 million men,
comprising 139.5 million adults and
50.8 million adolescents, across 50
states, the District of Columbia, and
eight U.S. territories and freely
associated states. Title X providers
offered clients a broad range of effective
and medically safe contraceptive
methods approved by the U.S. Food and
Drug Administration. Title X-funded
sexually transmitted infection (STI) and
human immunodeficiency virus (HIV)
screening services prevented
transmission and adverse health
consequences. Over the 50 years of the
Title X program, Title X clinics also
performed 34.1 million chlamydia tests,
18.3 million HIV tests, 37 million
Papanicolaou tests, and 42 million
clinical breast exams.

Given the previous success of the
program, the large negative public
health consequences of maintaining the
2019 rules, the substantial compliance
costs for grantees, and the lack of
tangible benefits, the Department
proposes revoking the 2019 Title X
regulations. As has been clearly borne
out by case law and history, the
Department has the discretion to make
this determination and it is in the
interest of public health.

The Department is also concerned
that some state policies restricting
eligible subrecipients unnecessarily

23 Centers. for Disease Control & Prevention,
Achievements in Public Health, 1900-1999: Family
Planning, 48 Morbidity & Mortality Weekly Reports
No. 47, 1073-80 (Dec. 3, 1999), https://
www.cdc.gov/mmwr/preview/mmwrhtml/
mm4847al.htm.

24 OPA. Title X: Celebrating 50 Years of Title X
Service Delivery. Accessed on March 8, 2021 from
https://opa.hhs.gov/sites/default/files/2020-11/title-
x-50-years-infographic.pdf.

interfere with beneficiaries’ access to
the most accessible and qualified
providers. These state restrictions are
not always related to the subrecipients’
ability to effectively deliver Title X
services, but rather are sometimes based
either on the non-Title X activities of
the providers or because they are a
certain type of provider. However,
providers with a reproductive health
focus often provide a broader range of
contraceptive methods on-site and
therefore may reduce additional barriers
to accessing services. Moreover, denying
participation by family planning
providers that can provide effective
services has resulted in populations in
certain geographic areas being left
without Title X providers for an
extended period of time.25 And, while
many otherwise qualified providers are
willing and can provide effective Title
X services, some lack the administrative
capacity to directly apply for and
manage a Title X grant.

The Department believes that these
state restrictions on subrecipient
eligibility unrelated to the ability to
deliver Title X services undermine the
mission of the program to ensure widely
available access to services by the most
qualified providers. Therefore, the
Department invites comment on ways in
which it can ensure that Title X projects
do not undermine the program’s
mission by excluding otherwise
qualified providers as subrecipients.

In place of the 2019 Title X
regulations, the Department proposes to
largely readopt the 2000 regulations (65
FR 41270) with several revisions aimed
at ensuring access to equitable,
affordable, client-centered, quality
family planning services. Advancing
equity for all, including people of color
and others who have been historically
underserved, marginalized, and
adversely affected by persistent poverty
and inequality, is a priority for OPA and
the Title X program. By focusing on
advancing equity in the Title X program,
we can create opportunities for the
improvement of communities that have
been historically underserved, which
benefits everyone. Additionally, given
the success of the Providing Quality
Family Planning Services guidelines
published in 2014,26 the Department is

25 Carter, M.W., Gavin, L., Zapata, L.B., Bornstein,
M., Mautone-Smith, N., & Moskosky, S.B. (2016).
Four aspects of the scope and quality of family
planning services in U.S. publicly funded health
centers: Results from a survey of health center
administrators. Contraception. doi:10.1016/
j.contraception.2016.04.009.

26 CDC. Providing Quality Family Planning
Services—Recommendations from CDC and the
U.S. Office of Population Affairs. Accessed on
March 8, 2021 from https://opa.hhs.gov/grant-
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proposing to incorporate into
regulations several of the QFP’s
recommendations. Based on experience,
the Department is also proposing some
provisions it believes will make the
program function more effectively,
efficiently and consistently for all.

The Department proposes revising the
2019 Title X Final Rule through notice
and comment rulemaking, by readopting
the 2000 regulations with revisions that
will enhance the Title X program and its
family planning services, including
family planning services provided using
telemedicine, for the future. This will
remove the 2019 Final Rule
requirements for strict physical and
financial separation, allow Title X
providers to provide nondirective
options counseling, and allow Title X
providers to refer their patients for all
family planning related services desired
by the client, including abortion
services. In addition, this will allow for
several revisions that are needed to
strengthen the program and ensure
access to equitable, affordable, client-
centered, trauma-informed quality
family planning services for all clients,
especially for low-income clients. At the
same time, the proposed rule will retain
the longstanding prohibition on directly
promoting or performing abortion that
follows from Section 1008’s text and
subsequent appropriations enactments.
And as indicated above, individuals and
grantees with conscience objections will
not be required to follow the proposed
rule’s requirements regarding abortion
counseling and referral.

For all the above reasons, the
Department proposes to revise the
regulations that govern the Title X
family planning services program by
readopting the 2000 regulations (65 FR
41270), with several modifications. The
proposed revisions to the 2000
regulations and rationale for each are
listed below:

A. Section 59.2 Definitions

The Department proposes to revise
§59.2 to include a modified definition
of family planning. The definition of
family planning services included in the
2019 Final Rule did not align with the
widely accepted definition. The
definition of family planning services
should be consistent with the Title X
statutory requirements and reflect the
widely-recognized definition that is
included in Providing Quality Family
Planning Services: Recommendations of
CDC and the U.S. Office of Population

programs/title-x-service-grants/about-title-x-service-
grants/quality-family-planning.

Affairs,2” which has been used
historically by OPA when implementing
the program prior to 2019. Under the
proposed regulations, “family planning
services” are defined as including a
broad range of medically approved
contraceptive services, which includes
FDA-approved contraceptive services
and natural family planning methods,
for clients who want to prevent
pregnancy and space births, pregnancy
testing and counseling, assistance to
achieve pregnancy, basic infertility
services, sexually transmitted infection
(STTI) services, and other preconception
health services.

The Department also proposes to add
definitions for terms used throughout
the revised regulations to provide
clarity. The newly proposed definitions
include adolescent-friendly health
services,28 client-centered care,29 health
equity,30 inclusivity,31 quality 32
healthcare, service site, and trauma-
informed.33

The proposed definition for “service
site” is adapted from previous Title X
Family Planning Guidelines that
implemented the 2000 regulations, the
2014 Program Requirements for Title X
Funded Family Planning Projects
(hereafter 2014 Title X Program
Requirements”).34 “Service site” is

27 CDC. Providing Quality Family Planning
Services—Recommendations from CDC and the
U.S. Office of Population Affairs. Accessed on
March 8, 2021 from https://opa.hhs.gov/grant-
programs/title-x-service-grants/about-title-x-service-
grants/quality-family-planning.

28 World Health Organization. Quality
Assessment Guidebook. A guide to assessing health
services for adolescent clients. Geneva, World
Health Organization, 2009. Accessed on March 8,
2021 from https://apps.who.int/iris/handle/10665/
44240.

29 CDC. Providing Quality Family Planning
Services—Recommendations from CDC and the
U.S. Office of Population Affairs. Accessed on
March 8, 2021 from https://opa.hhs.gov/grant-
programs/title-x-service-grants/about-title-x-service-
grants/quality-family-planning.

30 CDC. Health Equity. Accessed on March 12,
2021 from https://www.cdc.gov/chronicdisease/
healthequity/index.htm.

31 White House. Executive Order on Advancing
Racial Equity and Support for Underserved
Communities Through the Federal Government.
Accessed on March 8, 2021 from https://
www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/20/executive-order-advancing-
racial-equity-and-support-for-underserved-
communities-through-the-federal-government/.

32Institute of Medicine. Crossing the Quality
Chasm: A New Health System for the 21st Century.
Accessed on March 8, 2021 from https://
www.ncbi.nlm.nih.gov/books/NBK222274/.

33 SAMHSA. SAMHSA’s Concept of Trauma and
Guidance for a Trauma-Informed Approach.
Accessed on March 8, 2021 from https://
ncsacw.samhsa.gov/userfiles/files/SAMHSA_
Trauma.pdyf.

34 OPA. 2014 Program Requirements for Title X
Funded Family Planning Projects. Accessed on
March 8, 2021 from https://
www.nationalfamilyplanning.org/
document.doc?id=1462.

defined as a clinic or other location
where Title X services are provided to
clients. The Title X grantees and/or their
subrecipients may have services sites.
The proposed definition of service site
will assist Title X grantees in more
accurately reporting data on their
subrecipient and service sites and will
eliminate confusion in the OPA Title X
clinic locator database.

All other proposed definitions are
used by Federal Government agencies or
major medical associations, and
include:

Adolescent-friendly health services
are services that are accessible,
acceptable, equitable, appropriate and
effective for adolescents.35

Client-centered care is respectful of,
and responsive to, individual client
preferences, needs, and values; client
values guide all clinical decisions.36

Culturally and linguistically
appropriate services are respectful of
and responsive to the health beliefs,
practices and needs of diverse
patients.3”

Health equity is achieved when every
person has the opportunity to attain
their full health potential and no one is
disadvantaged from achieving this
potential because of social position or
other socially determined
circumstances.38

Inclusivity ensures that all people are
fully included and can actively
participate in and benefit from family
planning, including, but not limited to,
individuals who belong to underserved
communities, such as Black, Latino, and
Indigenous and Native American
persons, Asian Americans and Pacific
Islanders and other persons of color;
members of religious minorities;
lesbian, gay, bisexual, transgender, and
queer (LGBTQ+) persons; persons with
disabilities; persons who live in rural
areas; and persons otherwise adversely
affected by persistent poverty or
inequality.3®

35 World Health Organization. Quality
Assessment Guidebook. A guide to assessing health
services for adolescent clients. Geneva, World
Health Organization, 2009. Accessed on March 8,
2021 from https://apps.who.int/iris/handle/10665/
44240.

36 CDC. Providing Quality Family Planning
Services—Recommendations from CDC and the
U.S. Office of Population Affairs. Accessed on
March 8, 2021 from https://opa.hhs.gov/grant-
programs/title-x-service-grants/about-title-x-service-
grants/quality-family-planning.

37 Office of Minority Health. What is Cultural and
Linguistic Competence? Accessed on March 8, 2021
from https://minorityhealth.hhs.gov/omh/
browse.aspx?lvi=1&1vlid=6.

38 CDC. Health Equity. Accessed on March 12,
2021 from https://www.cdc.gov/chronicdisease/
healthequity/index.htm.

39 White House. Executive Order on Advancing
Racial Equity and Support for Underserved
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Quality healthcare is safe, effective,
client-centered, timely, efficient, and
equitable.40

Trauma-informed is a program,
organization, or system that realizes the
widespread impact of trauma and
understands potential paths for
recovery; recognizes the signs and
symptoms of trauma in clients, families,
staff, and others involved with the
system; and responds by fully
integrating knowledge about trauma into
policies, procedures, and practices, and
seeks to actively resist re-
traumatization.4?

The Department also proposes a
technical corrections to § 59.2 to replace
“grantee’” with “recipient” in the
regulatory text to align with the way the
term is used in Federal and HHS
regulations.

B. Section 59.5 What requirements
must be met by a family planning
project?

The Department proposes revising
§59.5(a)(1) to define what constitutes a
broad range of acceptable and effective
family planning methods and services.
The proposed revision revises the 2000
regulations by removing the existing
ambiguity and defining what constitutes
a broad range of acceptable and effective
family planning methods and services.
The revised definition of the broad
range of methods and services is aligned
with the definition used in practice/
policy guidance. Moreover, the same
definition is included in CDC and
OPA’s Recommendations for Providing
Quality Family Planning Services.*2
This revision will result in increased
equitable access to a broad range of
family planning methods and services to
all Title X clients and more clarity in
defining those services.

The Department proposes revising
§59.5(a)(1) to require service sites that
do not offer a broad range of family
planning methods and services on-site
to provide clients with a referral for
where they can access the broad range
and ensure, when feasible, that the

Communities Through the Federal Government.
Accessed on March 8, 2021 from https://
www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/20/executive-order-advancing-
racial-equity-and-support-for-underserved-
communities-through-the-federal-government/.

40 Institute of Medicine. Crossing the Quality
Chasm: A New Health System for the 21st Century.
Accessed on March 8, 2021 from https://
www.ncbi.nlm.nih.gov/books/NBK222274/.

41 SAMHSA. SAMHSA’s Concept of Trauma and
Guidance for a Trauma-Informed Approach.
Accessed on March 8, 2021 from https://
ncsacw.samhsa.gov/userfiles/files/SAMHSA _
Trauma.pdf.

42 CDC (2014). Providing Quality Family Planning
Services, Recommendations of CDC and the U.S.
Office of Population Affairs. MMWR, 63(4).

referral provided does not unduly limit
client access to services, such as
excessive distance or travel time to the
referral location or referral to services
that are cost-prohibitive for the client.
While an organization that offers only a
single method of family planning may
participate as part of a Title X project as
long as the entire project offers a broad
range of family planning services,
offering only a single method of family
planning could unduly limit Title X
clients, especially low-income clients,
by reducing access to a client’s method
of choice. The Department proposes
revising the 2000 regulations to require
sites that do not offer the broad range of
methods on-site to be able to provide
clients with a referral to a provider who
does offer the client’s method of choice.
In addition, the referral provided must
be client-centered and not unduly limit
access to the client’s method of choice.
This revision will help to improve
access to client-centered services.

The Department proposes to revise
§59.5(a)(3) so that family planning
services are required to be client-
centered, culturally and linguistically
appropriate, inclusive, trauma-
informed, and ensure equitable and
quality service delivery consistent with
nationally recognized standards of care.
This revision to the 2000 regulations is
aimed at increasing access and ensuring
equity in all services provided, which is
especially important for the Title X
program that prioritizes services for
low-income clients. Including within
the regulation a specific focus on
services that are client-centered,
culturally and linguistically
appropriate, inclusive, trauma-
informed, and ensure equitable and
quality service delivery will result in
improved services provided to clients.
These new terms are defined in the
proposed regulation under § 59.2, and
the added definitions were derived from
existing definitions in use by the
Federal Government or major medical
associations.

The Department proposes revising
§59.5(a)(8) to include widely accepted
practices on grant billing practices that
were included in previous Title X
Family Planning Guidelines. These
revisions incorporate language that was
included in the 2014 Title X Program
Requirements. The 2014 Title X
Program Requirements were developed
to assist grantees in understanding and
implementing the family planning
services grants. The 2014 Title X
Program Requirements described the
various requirements applicable to the
Title X program, as set out in the Title
X statute and implementing regulations,
and in other applicable Federal statutes,

regulations, and policies. These billing
practices, which are widely accepted in
the Title X community, indicate that: (1)
Family income should be assessed
before determining whether copayments
or additional fees are charged; and (2)
insured clients whose family income is
at or below 250% FPL should not pay
more (in copayments or additional fees)
than what they would otherwise pay
when the schedule of discounts is
applied. These revisions address areas
of confusion for grantees prior to the
2014 Title X Program Requirements that
were clarified in that document.

The Department proposes adding
§59.5(a)(9) to ensure grantee income
verification policies align with the
mission of Title X services being
prioritized for low-income clients. This
addition aims to address an area of
common confusion among Title X
grantees, which has resulted, in some
instances, in a burden being placed on
low-income clients. First, a requirement
is added (using text from the previous
2014 Title X Program Requirements) to
indicate that grantees should take
reasonable measures to verify client
income. In addition, a new requirement
is added to use client self-reported
income if the income cannot be verified
after reasonable attempts. Without this
additional statement, several Title X
grantees have established policies to
charge full price for services following
unsuccessful attempts to verify income,
even when the self-reported income is
below 250% of the Federal poverty level
(FPL) and would have otherwise
qualified for no or reduced cost services.
This proposed revision will greatly
improve accessibility and affordability
of services for low-income clients
consistently across all Title X grantees.

The Department proposes ac%ding
§59.5(a)(12) to retain some, but not all,
language from the 2019 Final Rule on
notification or reporting of child abuse,
child molestation, sexual abuse, rape,
incest, intimate partner violence or
human trafficking. The notification and
reporting requirements are important for
Title X providers as mandatory reporters
under state laws and protect Title X
clients. In addition, this regulation
formalizes requirements contained in an
annual appropriations rider related to
Title X that Congress has included since
FY 1999, requiring that,
“[n]otwithstanding any other provision
of law, no provider of services under
Title X of the PHS Act shall be exempt
from any State law requiring
notification or the reporting of child
abuse, child molestation, sexual abuse,
rape, or incest.”

The Department proposes adding
§59.5(a)(13) to describe requirements


https://ncsacw.samhsa.gov/userfiles/files/SAMHSA_Trauma.pdf
https://ncsacw.samhsa.gov/userfiles/files/SAMHSA_Trauma.pdf
https://ncsacw.samhsa.gov/userfiles/files/SAMHSA_Trauma.pdf
https://www.ncbi.nlm.nih.gov/books/NBK222274/
https://www.ncbi.nlm.nih.gov/books/NBK222274/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
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related to subrecipient monitoring and
reporting. This addition requires Title X
grantees to report on the subrecipients
and referral agencies involved in their
Title X projects, and to provide their
plan for oversight and monitoring of
their subrecipients in grantee reports.
The regulation no longer requires
grantees to report detailed information
about each subrecipient and referral
agency such as location and specific
expertise, which will reduce the
increased reporting burden required by
the 2019 Final Rule.

The Department proposes revising
§59.5(b)(1) to acknowledge that
consultation for medical services related
to family planning can be provided by
healthcare providers beyond the
physician. The proposed revision
acknowledges that consultation for
healthcare services related to family
planning may be by a physician, but
may also be by other healthcare
providers, including physician
assistants and nurse practitioners.

The Department proposes revising
§59.5(b)(3)(iii) to reflect the desire to
engage diverse individuals to make
services accessible. This revision adds
language to clarify the intent at engaging
diverse individuals to ensure access to
equitable, affordable, client-centered,
quality family planning services.

The Department proposes revising
§59.5(b)(8) to add language to the
existing 2000 regulation text to include
primary healthcare providers in the list
of referrals and to state that referrals are
to be to providers in close proximity
when feasible to the Title X site in order
to promote access to services and
provide a seamless continuum of care.

The Department also proposes
including several technical corrections
to §59.5. The technical correction
proposed in §§59.5(a)(4) and 59.6(b)(2)
replaces the word “handicapped
condition” with “disability” in both
sections in order to avoid negative
connotations and correct outdated
terminology. The technical correction
proposed to § 59.5(a)(5) replaces the
word “women” with “client”, and the
technical correction proposed to
§59.5(a)(6) and (7) replaces the word
“persons” with “clients” to use
inclusive language. The technical
correction proposed to § 59.5(a)(11)
replaces the term ‘‘sub-grantees’” with
“subrecipients”. The technical
correction proposed to § 59.5(b)(3)
clarifies that focus of this section is on
community education, participation,
and engagement, and should not be
confused with the Information and
Education Advisory Committee
requirement under § 59.6.

C. Section 59.6 What procedures apply
to ensure the suitability of informational
and educational material?

The Department proposes deleting
prior § 59.5(a)(11) related to the
Advisory Committee and consolidating
with § 59.6; and revising § 59.6 to clarify
intent and remove areas of confusion for
grantees regarding the Advisory
Committee and other miscellaneous
other provisions. The 2000 regulations
included information about the
Information & Education Advisory
Committee in two sections
(§§59.5(a)(11) and 59.6, which was
confusing to Title X grantees. The result
is that this revision consolidates all of
the Advisory Committee information in
one place, under section §59.6.

In addition, the Department is
proposing several minor revisions to
clarify that the regulation applies to
both print and electronic materials, that
the upper limit on council members
should be determined by the grantee,
that the factors to be considered for
broad representation on the Advisory
Committee match the definition of
inclusivity earlier in the regulation, and
that materials will be reviewed for
medical accuracy, cultural and
linguistic appropriateness, and
inclusivity and to ensure they are
trauma-informed.

D. Section 59.7 What criteria will the
Department of Health and Human
Services use to decide which family
planning services projects to fund and
in what amount?

The Department proposes enabling
the Department to consider the ability of
the applicant to advance health equity
when awarding grant funds. Advancing
health equity is critical to the mission
of the Title X program. Adding this
additional criterion to the 2000
regulations brings the total number of
criteria from seven to eight.

E. Section 59.8 How is a grant
awarded?

The Department proposes a technical
correction to revise §59.8 to change
“project period” to “anticipated period”
since HHS is in the process of adopting
revised definition and project period
will no longer be used.

F. Section 59.10 Confidentiality.

The Department proposes revising
§59.10 to include a widely accepted
practice related to client confidentiality.
This proposed revision will add a
widely accepted practice in the Title X
community that had been previously
included in the 2014 Title X Program
Requirements, indicating that
reasonable efforts must be made to

collect charges without jeopardizing
client confidentiality. The Department
believes that the Title X program will be
strengthened by including this
clarification within the revised 2000
regulations.

In addition, the Department proposes
adding a requirement that grantees must
inform the client of any potential for
disclosure of their confidential health
information to policyholders where the
policyholder is someone other than the
client. Since state and local laws may
vary across jurisdictions (e.g., some are
likely to result in notification to the
policyholder that the client has received
services, others provide for an “opt out”
process whereby the client can elect that
such a notification will not be made),
this addition will ensure that the client
understands the implications for using
their insurance and the options
available for them to maintain
confidentiality.

G. Section 59.11
Conditions

Additional

The Department proposes revising
§59.11 to add “during” the period of
the award to allow for imposition of
additional conditions, during the period
of award in addition to “prior to and at
the time of any award”’, under
circumstances where recipient
performance or organizational risk
change, e.g. if a recipient is failing to
perform we may impose new conditions
mid-award to require corrective action
per 45 CFR 75.207.

H. Section 59.12 What other HHS
regulations apply to grants under this
subpart?

The Department proposed a technical
correction to § 59.12 to update the
regulations that apply to 42 CFR part 59,
subpart A. The proposal includes a
reference to 45 CFR part 87 (“Equal
Treatment for Faith-based
Organizations”) on the list of
regulations that apply to the Title X
family planning services program.

V. Regulatory Impact Analyses
A. Introduction

HHS has examined the impacts of the
proposed rule under Executive Order
12866 on Regulatory Planning and
Review, Executive Order 13563 on
Improving Regulation and Regulatory
Review, Executive Order 13132 on
Federalism, the Regulatory Flexibility
Act (5 U.S.C. 601-612), and the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). Executive Orders 12866
and 13563 direct HHS to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
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necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). HHS believes that
this proposed rule is not an
economically significant regulatory
action as defined by Executive Order
12866 because it would not result in
annual effects in excess of $100 million.

The Regulatory Flexibility Act
requires HHS to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. The proposed rule, if finalized,
would lessen administrative burdens for
grantees of all sizes. Therefore, the
Secretary certifies this proposed rule, if
finalized, would not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act, 5 U.S.C. 605.

Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act) (2 U.S.C.
1532) requires HHS to prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $158
million, using the most current (2020)
Implicit Price Deflator for the Gross
Domestic Product. This proposed rule
would not result in an expenditure in
any year that meets or exceeds this
amount.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a rule
that imposes substantial direct
requirement costs on State and local
governments or has federalism
implications. The proposed rule will not
have a significant impact on state funds
as, by law, project grants must be
funded with at least 90 percent Federal
funds. 42 U.S.C. 300a—4(a). The
Department has determined that this
proposed rule does not impose such
costs or have any federalism
implications. The Department expects
that while some states may not support
the policies contained in this proposed
rule, many states and local health
departments will support the policies
contained in this proposed rule, and
that it will increase participation by
states (many of who dropped out under
the 2019 rule).

B. Summary of Costs, Benefits and
Transfers

This proposed rule would revise the
2019 Final Rule by readopting the 2000
regulations, with several modifications,
and returning the program to the
compliance regime as it existed prior to
the 2019 rule’s implementation. The
proposed approach would allow the
Title X program grantees, subrecipients,
and service sites to have a greater
impact on public health than under the
current regulatory approach.

We predict that this proposed rule
would increase the number of grantees
receiving Title X funds. In turn, the
additional service sites supported by
funding would result in additional
clients served under the program. These
clients receive access to contraception,
public health screening including
clinical breast exams and Papanicolau
(Pap) testing, and testing for sexually
transmitted infections. These services
result in a reduction in unintended
pregnancy, earlier detection of breast
and cervical cancer, and earlier
detection of sexually transmitted
infections including chlamydia,
gonorrhea, syphilis, and human
immunodeficiency virus (HIV). This
screening and testing can result in
significant cost savings from earlier
treatment and other interventions. This
proposed rule would also increase the
diversity of grantees receiving funds,
including geographic diversity to states
that do not currently have a Title X
grantee.

The proposed rule would also focus
grantees on providing services in a
manner that is client-centered,
culturally and linguistically
appropriate, inclusive, and trauma-
informed; protects the dignity of the
individual; and ensures equitable and
quality service delivery. This focus is
especially important for the Title X
program that prioritizes services for
low-income clients.

This regulatory impact analysis
reports the activity occurring at Title X
funded sites to provide policymakers
with this information. However, the
direct impact within the program does
not account for services that continue to
be provided at sites not receiving Title
X funding, filling the gap left by
providers that withdrew from the
program following the restrictions
placed on funding included in the 2019
Final Rule.

C. Preliminary Economic Analysis of
Impacts
a. Background

The Title X National Family Planning
Program, administered by the U.S.

Department of Health and Human
Services (HHS), Office of Population
Affairs (OPA), is the only Federal
program dedicated solely to supporting
the delivery of family planning and
related preventive healthcare. The
program is designed to provide “a broad
range of acceptable and effective family
planning methods and services
(including natural family planning
methods, infertility services, and
services for adolescents)” with priority
given to persons from low-income
families. In addition to offering these
methods and services on a voluntary
and confidential basis, Title X-funded
service sites provide contraceptive
education and counseling; breast and
cervical cancer screening; sexually
transmitted infections (STIs) and HIV
testing, referral, and prevention
education; and pregnancy diagnosis and
counseling. The program is
implemented through competitively
awarded grants to state and local public
health departments and family
planning, community health, and other
private nonprofit agencies. In fiscal year
2021, the Title X program received
approximately $286.5 million in
discretionary Federal Title X funding.
On March 4, 2019, HHS published a
final rule to “prohibit family planning
projects from using Title X funds to
encourage, promote, provide, refer for,
or advocate for abortion as a method of
family planning; require assurances of
compliance; eliminate the requirement
that Title X projects provide abortion
counseling and referral; require physical
and financial separation of Title X
activities from those which are
prohibited under section 1008; provide
clarification on the appropriate use of
funds in regard to the building of
infrastructure, and require additional
reporting burden from grantees.”

b. Market Failure or Social Purpose
Requiring Federal Regulatory Action

The regulatory impact analysis
associated with the 2019 Final Rule
predicted that the additional restrictions
on grantees would result in “an
expanded number of entities interested
in participating in Title X.”” Further, the
analysis suggested the 2019 Final Rule
would result in “enhanced patient
service and care.” Contrary to these
predictions, during the initial period of
the 2019 Final Rule’s implementation,
the policy appears to have had the
opposite effect. As we describe in
greater detail in the Baseline Section,
the restrictions included in the 2019
Final Rule are associated with a
substantial reduction in the number of
Title X grantees, subrecipients, and
service sites, resulting in a
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corresponding reduction in total clients
served. This is particularly troubling,
since the Title X program serves a low-
income population that is particularly
vulnerable to losing access to these
services. This proposed rule is needed
to improve the functioning of
Government and the effectiveness of the
Title X program.

c. Purpose of the Proposed Rule

This proposed rule would revise the
regulations that govern the Title X
family planning services program by
revoking the 2019 Final Rule and

readopting the 2000 regulations with
several modifications. The proposed
approach would allow the Title X
program grantees, subrecipients, and
service sites to have a greater impact on
public health than under the current
regulatory approach.

d. Baseline Conditions and Impacts
Attributable to the Proposed Rule

We adopt a baseline that assumes the
requirements of the 2019 Final Rule
remain in place over the period of our
analysis. To characterize the real-world
impact of the Title X program under this

TABLE D1—TITLE X SERVICE GRANTEES

regulatory approach, we develop an
annual forecast of grantees,
subrecipients, service sites, and total
clients served. The key inputs to our
forecast are historical data on Title X
service grantees. For fiscal years 2016—
2019, this information is summarized in
the 2019 Title X Family Planning
Annual Report. We supplement this
information with unpublished
preliminary estimates of the impact for
fiscal year 2020. Table D1 summarizes
these data.

Year 2016 2017 2018 2019 2020
GrantEES ....uveeieeiiee ettt et 91 89 99 100 73
Subrecipients 1,117 1,091 1,128 1,060 803
Service Sites ..... 3,898 3,858 3,954 3,825 2,682
Clients Served 4,007,552 4,004,246 3,939,749 3,095,666 1,536,744

Source: Title X Family Planning Annual Report, 2019: Exhibit A—2a, and unpublished preliminary estimates for FY2020.

The data for fiscal years 2016—-2019
included all grantees, subrecipients, and
service sites operating at any time
during the year. The adoption of the
2019 Title X Final Rule occurred mid-
year in 2019. Following this regulation,
19 grantees, 231 subrecipients, and 945
service sites withdrew from the Title X
program. The reduced number of
grantees, subrecipients, services sites,
and clients served observed in 2019 and
2020 cannot be explained by a reduction
in discretionary funding for the
program, which has remained constant
at $286.5 million throughout this time
period. Since the 2019 figure includes
clients served by these service sites for
about half of the year, adopting 3.1
million clients served as an annual
forecast would likely overstate activity
in the program under the current
regulations. Indeed, preliminary figures
for FY2020 indicate that only about 1.5
million clients were served. However,
this figure likely represents an
underestimate for a typical year of the
program under the current regulations
since services were likely disrupted by
the ongoing public health emergency.

As our primary estimate, we adopt
2,512,066 clients served as the baseline
annual impact of Title X under the
policies of the 2019 Final Rule. This 2.5
million corresponds to the number of
clients served in 2019 among remaining
grantees as of March 2021. For
comparison, this primary estimate
represents a 37% reduction in clients
served compared to the average of
clients served from 2016 to 2018. In the
Uncertainty and Sensitivity Analysis
Section, we adopt the 1.5 million client

figure as a lower-bound estimate, and
3.1 million clients as an upper-bound
estimate of the annual program impact
under the baseline.

Table D2 summarizes our baseline
forecast for the same categories of
historical data presented in Table D1.
We adopt the current count for grantees,
subrecipients, and services sites. We
assume these figures will be constant
over time horizon of this analysis.

TABLE D2—BASELINE FORECAST OF
TITLE X SERVICES

Baseline forecast Annual
Grantees ......ccocceeeeiieeeenienenns 73
Subrecipients ... 803
Service Sites ....... 2,682
Clients Served ........cccceeueeen. 2,512,066

In addition to the reduction in
grantees, subrecipients, service sites,
and total client served, we note that six
states currently have no Title X services,
including HI, ME, OR, UT, VT, and WA.
There are six additional states that have
limited Title X services, including AK,
CT, MA, MN, NH, and NY.43

In line with the reduction in clients
served under the 2019 Final Rule, data
also reveal a significant drop in services
provided For example, when comparing
2019 figures to 2018, 225,688 fewer
clients received oral contraceptives;
49,803 fewer clients received hormonal
implants; and 86,008 fewer clients
received intrauterine devices (IUDs). For

43 As noted earlier, seven states (CO, DE, KY, ND,
NM, NV, TX) experienced a meaningful increase in
the number of Title X clinics after the 2019
regulatory change.

oral contraceptives and IUDs, this was
a 27% reduction; and for hormonal
implants, a 21% reduction. These
percentages are similar in magnitude to
the 21% reduction in clients served in
2019 compared to 2018. Additionally,
90,386 and 188,920 fewer Pap tests and
clinical breast exams, respectively, were
performed in 2019 compared to 2018.
Confidential HIV tests decreased by
276,109. Testing for sexually
transmitted infections (STIs) decreased
by 256,523 for chlamydia, by 625,802
for gonorrhea, and by 77,524 for
syphilis.

For our forecast of services provided
under our baseline scenario, we adopt
the most recent percentage of clients
receiving each service in the 2019 Title
X Family Planning Annual Report. For
example, in 2019, about 23% of female
clients received a clinical breast exam.
We assume the same share of clients
will be served by Title X for screening
and sexually transmitted infection
testing. Table D3 reports our best
estimate of the annual services provided
under the baseline scenario. We
describe these services in greater detail
later in this Section.

TABLE D3—BASELINE TITLE X CAN-
CER SCREENING AND SEXUALLY
TRANSMITTED INFECTION TESTING

Year Annual
Clinical Breast Exams .......... 509,550
Pap Tests .....ccccoeneeenee 443,087
Chlamydia Test ........cccceeene 1,266,508
Gonorrhea Test .......cccc..ee... 1,420,198
Syphilis Test .....cccovvvrieennenne 536,619
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TABLE D3—BASELINE TITLE X CAN-
CER SCREENING AND SEXUALLY
TRANSMITTED INFECTION TESTING—
Continued

Year Annual

Confidential HIV Test ...........

Source: Calculations based on Title X Fam-
ily Planning Annual Report, 2019: Exhibits 26
and 29.

We predict that the main effect of the
proposed rule would be to return to
Title X program impact levels observed
prior to the 2019 Final Rule. Our
estimates of the long-run equilibrium of
grantees, subrecipients, service sites,
and total client served are informed by

777,536

the data from fiscal years 2016—-2018,
the last three years of data that are
unaffected by the drops experienced
following the 2019 Final Rule.
Specifically, we adopt the average
across these three years as our long-run
estimates. These averages are 93
grantees, 1,112 subrecipients, 3,903
service sites, and about 4.0 million
clients served.

To complete our forecast of the policy
scenario, we assume that it will take two
years for program participation and
clients served to achieve the long-run
equilibrium estimates. This two-year
phase-in is consistent with a scenario in
which most service sites that withdrew
from the Title X program have remained

open, with some operating at a lower
capacity, than they did prior to the 2019
Final Rule. It is also consistent with an
expectation that many of the grantees
and service sites that withdrew from the
program would be able to rejoin if this
proposed rule were finalized. In year
one, following the effective date of the
proposed rule, the number of clients
served would increase to about 3.2
million. In year two, this number would
increase again to about 4.0 million and
remain there for the duration of our
analysis. These figures are presented in
Table D4. We acknowledge uncertainty
in this estimate, and include a
discussion in the Uncertainty and
Sensitivity Section, below.

TABLE D4—PoLICY SCENARIO FORECAST OF TITLE X SERVICE GRANTEES

Year 2022 2023 2024 2025 2026
GrANtEES ....eveieeeieie ettt e 80 86 93 93 93
Subrecipients . 906 1,009 1,112 1,112 1,112
Service Sites ..... 3,089 3,496 3,903 3,903 3,903
Clients Served 3,247,958 3,983,849 3,983,849 3,983,849 3,983,849

To characterize the effect of the
proposed rule, we compare the policy
scenario forecast to the baseline forecast
described in the previous section. Table
D5 reports the difference between these

two scenarios, which represents the net
effect of the proposed rule. For example,
in year 1 after this rule is effective, the
number of clients served would be
about 736,000 higher than under the

baseline scenario. Approximately 88%
of clients served in 2016-2018 are
female, and we use this percentage to
estimate the increase in clients served
by sex under the policy scenario.

TABLE D5—EFFECT OF THE PROPOSED RULE ON TITLE X SERVICES

Year 2022 2023 2024 2025 2026
Increase in Grantees ........ccccevceeeveieeeviieeesee e ree e 7 13 20 20 20
Increase in Subrecipients .. 1083 206 309 309 309
Increase in Service SIteS .......cocvcvvvvieeerciee e 407 814 1,221 1,221 1,221
735,892 1,471,783 1,471,783 1,471,783 1,471,783
648,996 1,297,992 1,297,992 1,297,992 1,297,992
86,896 173,791 173,791 173,791 173,791

Clients served under the Title X
program experience outcomes that
include reducing unintended pregnancy
through greater access to contraception.
The averted unintended pregnancies
translate to a reduction in unplanned
births, a reduction in abortions, and
reduction in miscarriages. Also, Title X
clients receive cancer screenings and
testing for sexually transmitted
infections. These screenings and testing
can identify treatable conditions,
improving the quality of life and
extending the lives of beneficiaries. In
the case of sexually transmitted
infections, additional testing can reduce
the likelihood of further infections and
future infertility. This proposed rule
would expand service to
socioeconomically disadvantaged
populations, most of whom are female,
low income, and young. We discuss this

in greater detail in the Section on
Distributional Effects.

To further explore the likely effect of
the Title X program on unintended
pregnancy, we rely on existing
methodology for estimating number of
unintended pregnancies prevented each
year among U.S. women who depend on
publicly funded family planning
services.** Among this subgroup of
women who use any method of
contraception, 46 in 1,000 women are
expected to experience an unintended
pregnancy. This figure can be compared
to 296 unintended pregnancies per

44 Jennifer J. Frost and Lawrence B. Finer (2017).
Memo entitled “Unintended pregnancies prevented
by publicly funded family planning services:
Summary of results and estimation formula.”
https://www.guttmacher.org/sites/default/files/
pdfs/pubs/Guttmacher-Memo-on-Estimation-of-
Unintended-Pregnancies-Prevented-June-2017.pdyf.
Accessed on March 14, 2021.

1,000 women who are unable to access
public family planning services. We
apply this estimate of a reduction of 250
unintended pregnancies per 1,000
contraception clients to the number of
additional female clients served under
the Title X program who adopt any
method of contraception.

For year 1, we multiply 735,892
clients by 88% to yield 648,996 clients
who are women. Among female clients,
approximately 14% indicate they are
not using a method of contraception,
according to figures in the 2019 Title X
Family Planning Annual Report. We
reduce the potential number of clients
that would potentially reduce the
likelihood of an unintended pregnancy
by 14% to yield 558,205 clients
expected to benefit from a contraceptive
method. Approximately 47% of
unintended pregnancies result in


https://www.guttmacher.org/sites/default/files/pdfs/pubs/Guttmacher-Memo-on-Estimation-of-Unintended-Pregnancies-Prevented-June-2017.pdf
https://www.guttmacher.org/sites/default/files/pdfs/pubs/Guttmacher-Memo-on-Estimation-of-Unintended-Pregnancies-Prevented-June-2017.pdf
https://www.guttmacher.org/sites/default/files/pdfs/pubs/Guttmacher-Memo-on-Estimation-of-Unintended-Pregnancies-Prevented-June-2017.pdf
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unplanned births, 34% in abortion, and
19% in a miscarriage.*®

TABLE D6—EFFECT OF THE PROPOSED RULE ON TITLE X-ASSOCIATED CONTRACEPTION

Year 2022 2023 2024 2025 2026
Clients SErved ..........ccoovieiiieeiereese e 735,892 1,471,783 1,471,783 1,471,783 1,471,783
Women Served ........cccceevieiiiniieniieens 648,996 1,297,992 1,297,992 1,297,992 1,297,992
Women Served Using Contraception 558,205 1,116,411 1,116,411 1,116,411 1,116,411

Unintended and unplanned
pregnancies increase the risk for poor
maternal and infant outcomes. Women
who give birth following an unintended
or unplanned pregnancy are less likely
to have benefitted from preconception
care, to have optimal spacing between
births, and to have been aware of their
pregnancy early on, which in turn
makes it less likely that they would
have received prenatal care early in
pregnancy.+647

Title X funding recipients also
perform preventive health services such
as cervical and breast cancer screening,
and testing for sexually transmitted

infections, including chlamydia,
gonorrhea, syphilis, and HIV. Table D6
presents the effect of the proposed rule
on Title X-associated cervical and breast
cancer screenings. These figures are
calculated by multiplying the number of
additional women served by the
program in each year by about 23% for
clinical breast exams, of which 5%
result in a referral for further evaluation;
and 20% for Pap testing, of which 13%
with a result of atypical squamous cells
(ASC) that require further evaluation
and possibly treatment, and 1% of
which have a high-grade squamous

intraepithelial lesion (HSIL) 48 or higher,
indicating the presence of a more severe
condition.

Clinical breast exams can identify
women requiring further evaluation of
an abnormal finding. Pap test (or pap
smear test) results can indicate viral
infections that, when untreated, can
turn into cervical cancer. The Pap test
results can also detect cervical cancer
cells. At a population level, these
screenings save lives by helping women
identify cancer earlier, and preventing
other conditions from developing into
cancer.

TABLE D7—EFFECT OF THE PROPOSED RULE ON TITLE X-ASSOCIATED CERVICAL AND BREAST CANCER SCREENING

ACTIVITIES
Year 2022 2023 2024 2025 2026
Clinical Breast EXams ............ccccooiiiiiiiiiicincncc e 149,269 298,538 298,538 298,538 298,538
Referred ..., 7,463 14,927 14,927 14,927 14,927
Pap Tests ....cooovviecr e 129,799 259,598 259,598 259,598 259,598
Tests with ASC or higher ... 17,304 34,609 34,609 34,609 34,609
Tests with HSIL or higher 195 391 391 391 391

Table D7 presents the effect of the
proposed rule on Title X-associated
testing for sexually transmitted
infections among female clients. These
are calculated by adopting estimates

that 49% of women are tested for
chlamydia; 55% for gonorrhea; 19% for
syphilis; and 28% for HIV. Table D6
presents the same information for men.
The share of male clients tested for

these infections are the following: 61%
for chlamydia, 68% for gonorrhea, 39%
for syphilis, and 53% for HIV.

TABLE D8—ADDITIONAL WOMEN TESTED FOR SEXUALLY TRANSMITTED INFECTIONS UNDER TITLE X

Year 2022 2023 2024 2025 2026
CRIAMYGIA ..o seneeene 318,008 636,016 636,016 636,016 636,016
GONOMNEA e seeee e s seneeeee 356,948 713,895 713,895 713,895 713,895
SYPRUIS v eeee e eee e s seneeene 123,309 246,618 246,618 246,618 246,618
CONFIAENHAL HIV ..o eeeseeee e eeeee e eeseseseenees 181,719 363,438 363,438 363,438 363,438

TABLE D9—ADDITIONAL MEN TESTED FOR SEXUALLY TRANSMITTED INFECTIONS UNDER TITLE X

Year 2022 2023 2024 2025 2026
CRIAMYGIA .o ee e seee s eeresereeeeee 53,006 106,013 106,013 106,013 106,013
Gonorrhea ... 59,089 118,178 118,178 118,178 118,178
SYPRIS e eeeeeeee e ee e eeeeseee e eeeee s eereeene 33,889 67,779 67,779 67,779 67,779

45 Jennifer J. Frost, Lori F. Frohwirth, Nakeisha
Blades, Mia R. Zolna, Ayana Douglas-Hall, and
Jonathan Bearak (2017). “Publicly Funded
Contraceptive Services at U.S. Clinics, 2015.
https://www.guttmacher.org/sites/default/files/
report_pdf/publicly_funded_contraceptive_
services_2015_3.pdf. Accessed on March 14, 2021.

46Jessica D. Gipson, Michael A. Koenig, and
Michelle J. Hindin. “The Effects of Unintended
Pregnancy on Infant, Child, and Parental Health: A
Review of the Literature.” Studies in family
planning 39.1 (2008): 18-38. Web.

47 Power to Decide. Maternal and Infant Health
and the Benefits of Birth Control in America.

Accessed on March 8, 2020 from https://

powertodecide.org/sites/default/files/resources/
supporting-materials/getting-the-facts-straight-

chapter-3-maternal-infant-health.pdf.

48 HSIL is the abnormal growth of certain cells on
the surface of the cervix.


https://powertodecide.org/sites/default/files/resources/supporting-materials/getting-the-facts-straight-chapter-3-maternal-infant-health.pdf
https://powertodecide.org/sites/default/files/resources/supporting-materials/getting-the-facts-straight-chapter-3-maternal-infant-health.pdf
https://powertodecide.org/sites/default/files/resources/supporting-materials/getting-the-facts-straight-chapter-3-maternal-infant-health.pdf
https://powertodecide.org/sites/default/files/resources/supporting-materials/getting-the-facts-straight-chapter-3-maternal-infant-health.pdf
https://www.guttmacher.org/sites/default/files/report_pdf/publicly_funded_contraceptive_services_2015_3.pdf
https://www.guttmacher.org/sites/default/files/report_pdf/publicly_funded_contraceptive_services_2015_3.pdf
https://www.guttmacher.org/sites/default/files/report_pdf/publicly_funded_contraceptive_services_2015_3.pdf
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TABLE D9—ADDITIONAL MEN TESTED FOR SEXUALLY TRANSMITTED INFECTIONS UNDER TITLE X—Continued

Year

2022 2023

2024 2025 2026

Confidential HIV .......o.oooiiiiieeceee e

46,055 92,109

92,109 92,109 92,109

Table D8 reports the total clients
tested for sexually transmitted
infections. These tests can identify
treatable conditions that can cause
discomfort, permanent damage to
reproductive systems including
infertility, and in certain cases, death.
The 2019 Title X Family Planning
Annual Report indicates confidential
HIV testing identifies a positive case for
approximately 0.38% of all HIV tests

performed. If the proposed rule is
finalized, Title X would be associated
with identifying an additional 873
positive cases of HIV. In subsequent
years, this number would increase to
1,745. Testing for these sexually
transmitted infections can also reduce
the likelihood that an individual will
spread an infection. In addition to
testing, Title X-funded service sites also
provide HIV/AIDS prevention

education. Pre-exposure prophylaxis
(PrEP) has emerged as an effective HIV
prevention strategy for individuals who
are most at risk, and the inclusion of
PrEP in the HIV prevention services
provided at Title X sites is becoming an
increasingly important method for
protecting individuals of all ages from
acquiring HIV.

TABLE D10—ADDITIONAL CLIENTS TESTED FOR SEXUALLY TRANSMITTED INFECTIONS UNDER TITLE X

Year 2022 2023 2024 2025 2026
ChIamydia .....ooeeeeieie e 371,014 742,029 742,029 742,029 742,029
(o1 aTo ] ¢ =X LSS 416,037 832,074 832,074 832,074 832,074
SYPNIlIS oot 157,199 314,397 314,397 314,397 314,397
Confidential HIV .......ooeiee e 227,774 455,547 455,547 455,547 455,547
Positive Test ReSUltS ........ccceeeeeiieiiiiiiieeecceee e, 873 1,745 1,745 1,745 1,745

Services of the type provided under
Title X likely result in reduced costs to
taxpayers as a result of a reduction in
unintended pregnancies, pre-term and
low-birthweight births, sexually
transmitted infections, infertility, and
cervical cancer. This report 49 estimates
that each dollar spent on these services
results in a net Government saving of
$7.09. We do not replicate the
calculations, but note that they are
derived from cost savings associated
with averting unintended pregnancy
and complications such as pre-term and
low birth-weight births. These cost
savings are also derived from detecting
and treating sexually transmitted
infections that would have resulted in
more serious outcomes, including
infertility, cancer, and death.

In addition to the effects described
above, this proposed rule would also
enhance the equity and dignity
associated with access to family
planning services provided by Title X.
A recent research brief summarized
interviews with 30 women sharing their
experiences with contraceptive access,
providing suggestive evidence that birth
control has an important positive
impact on women’s lives. Interviewees
noted that birth control allowed women
to “to pursue academic and professional

49Jennifer J. Frost, Adam Sonfield, Mia R. Zolna,
and Lawrence B. Finer (2014). “Return on
Investment: A fuller assessment of the benefits and
costs of the US publicly funded family planning
program’” Milbank Quarterly 2014 Dec;92(4):696—
749.

goals, achieve financial stability, and
maintain their mental and physical
health.” 50 These recent interviews are
consistent with the historical experience
of the importance of birth control. For
example, one econometric study
identifies a causal relationship between
the introduction and diffusion of the
birth control pill and the increase in
women enrolling in professional degree
programs and increasing the age at first
marriage.5 Title X services help
connect women with the free
contraception provided by the
Affordable Care Act, which allows them
to experience these and other positive
outcomes associated with access to
contraception.

Researchers have identified other
economic, social, and health impacts of
increased access to family planning,
contraception, and treatment. For
example, Bailey et al. (2019) finds “that
children born after the introduction of
Federal family planning programs were
7 percent less likely to live in poverty
and 12 percent less likely to live in
households receiving public
assistance.” They perform an additional
bounding analysis, which suggests that

50 Rebecca Peters, Sarah Benetar, Brigette Courtot,
and Sophia Yin (2019). “Birth Control is
Transformative.” Urban Institute. https://
www.urban.org/sites/default/files/publication/
99912/birth_control_is_transformative_1.pdf.
Accessed April 6, 2021.

51 Goldin, Claudia and Lawrence F. Katz (2002).
“The power of the pill: Oral contraceptives and
women’s career and marriage decisions.” Journal of
Political Economy 110(4): 730-770.

about two thirds of the estimated gains
are due to increases in the incomes of
parents.52 A recent summary discusses
other impacts of access to family
planning services in the United States
and in other countries, which extends
beyond women and girls, to their
children and wider communities.53

The calculations above represent
observable metrics of the effect of the
Title X program, which is important for
evaluating the direct effect of the
program. For this reason, the scope of
our analysis initially focuses on clients
served and services provided by Title X
facilities. To properly account for the
net effect of the proposed rule when
comparing the baseline scenario to the
policy scenario, we would need to
assess the extent to which clients and
services continue to be provided
through other channels than Title X
funded sites without the proposed rule.
As a general matter, the impacts of this
proposed rule may include:

¢ Transfers between grantees and
would-be grantees within the Title X
program;

o other transfers (for example, if Title
X newly funds medical services that
would, in the absence of the proposed
rule, be provided by charitable

52 Bailey, Martha J., Olga Malkova, Zoé M.
McLaren (2019). “Does Access to Family Planning
Increase Children’s Opportunities? Evidence from
the War on Poverty and the Early Years of Title X.”
Journal of Human Resources 54:4 pp. 825—856.
doi:10.3368/jhr.54.4.1216—-8401R1.

53 Emily Sohn (2020). “Strengthening society
with contraception.” Nature 588, S162-S164.


https://www.urban.org/sites/default/files/publication/99912/birth_control_is_transformative_1.pdf
https://www.urban.org/sites/default/files/publication/99912/birth_control_is_transformative_1.pdf
https://www.urban.org/sites/default/files/publication/99912/birth_control_is_transformative_1.pdf
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organizations or other private payers);
and

e societal benefits and costs to the
extent that the volume or characteristics
(such as location, which determines
travel costs) of medical services would
differ with and without the proposed
rule.

As noted earlier in this preamble, all
Planned Parenthood affiliates—which,
in 2015, served 41 percent of all
contraceptive clients at Title X-funded
service sites—withdrew from Title X
due to the 2019 Final Rule. However, a
comparison of Planned Parenthood’s
two most recent annual financial reports
indicates no subsequent decrease in the
number of patients served and an
increase, from 9.8 million to 10.4
million, in the number of services
provided per annum (pre-pandemic).54
Although such year-to-year comparisons
are simplistic and a focus on just one
organization (even a prominent one,
with extensive activities) has obvious
limitations, this evidence may suggest
that the Title X program impacts
quantified elsewhere in this regulatory
impact analysis may largely be
associated with transfers. Although
there are notable challenges with
quantifying the benefit, cost and transfer
impacts of the proposed rule, we request
comment that might facilitate
refinement of the analysis prior to
regulatory finalization.

e. Further Discussion of Distributional
Effects

The Title X program is designed to
provide services with priority given to
persons from low-income families.
According to the most recent data, 64%
of clients have income under 101% of

the Federal poverty level; 14% between
101% and 150%; 7% between 151% to
200%:; 3% between 201% and 250%:;
7% over 250%; and 5% have an
unknown or unreported income level.
Among program clients, 33% are
Hispanic or Latino of all races; 3% are
Asian and Not Hispanic or Latino; 22%
are Black or African American and Not
Hispanic or Latino; 32% are White and
Not Hispanic or Latino; and 5% are
Other or Unknown and Not Hispanic or
Latino; and 4% are Unknown or not
Reported. Furthermore, the Title X
statutory directive requires Title X
projects to provide services for
adolescents without required parental
consent. This makes Title X a critical
source of sexual and reproductive
healthcare for young people. In 2019,
2% program clients were younger than
15, and 8% were younger than 18.
Additional information about the
number and distribution of all family
planning clients by age and year are
available in Exhibit A—3a of the 2019
Title X Annual Report. The benefits of
revoking the 2019 Final Rule would
likely accrue roughly in proportion with
these income and race and ethnicity
figures. The costs of revoking the 2019
Final Rule would likely accrue
proportional to the income and other
demographics of the general public.

This proposed rule would also likely
have important geographic effects. As
described in greater detail in the
Baseline Section, 6 States currently have
no Title X services, and 6 additional
states have limited Title X services. This
proposed rule would likely result in
restoration of services to individuals in
these States.

f. Uncertainty and Sensitivity Analysis

All of the major drivers of the
quantified effects of this analysis are
dependent on our forecast of the
baseline number of clients served. We
acknowledge the uncertainty in this
baseline and have performed a
sensitivity analysis to quantify its
importance. For our primary baseline,
we chose 2.5 million annual clients of
Title X services, which corresponds to
the number of clients in fiscal year 2019
among remaining grantees. As a
sensitivity analysis, we investigate the
effect of the proposed rule compared to
a baseline with 1.5 million clients,
corresponding to preliminary estimates
for fiscal year 2020. For comparison, we
also looked at the effects using an upper
bound of 3.1 million clients served,
which is the reported figure for 2019,
but which includes 19 grantees, 231
subrecipients, and 945 service sites that
withdraw from the Title X program
following the 2019 Final Rule.

Table F1 presents the number of
clients served under different
assumptions of the baseline. We also
recalculate the number of clients served
for the proposed rule scenario for each
of the baseline assumptions. Since the
number of clients served in the first year
is the midpoint between the baseline
and long-run equilibrium figure, the
number of clients served in fiscal year
2022 under the proposed rule would be
lower for the lower-bound scenario than
the primary baseline. Similarly, the
number of clients served under the
proposed rule would be higher in the
upper-bound scenario.

TABLE F1—TITLE X CLIENTS SERVED UNDER DIFFERENT BASELINE ASSUMPTIONS

Year Baseline Baseline, LB Baseline, UB | Proposed rule PropOﬁeBd rule, Propolsj%d rule,
2,512,066 1,536,744 3,095,666 3,247,958 2,760,297 3,539,758
2,512,066 1,536,744 3,095,666 3,983,849 3,983,849 3,983,849
2,512,066 1,536,744 3,095,666 3,983,849 3,983,849 3,983,849
2,512,066 1,536,744 3,095,666 3,983,849 3,983,849 3,983,849
2,512,066 1,536,744 3,095,666 3,983,849 3,983,849 3,983,849

Table F2 calculates the effect of the
proposed rule under different baseline
assumptions. These estimates are
reported by year, as well as in present
value and annualized for the 5-year time

54Please see https://
www.plannedparenthood.org/uploads/filer_public/
2e/da/2eda3f50-82aa-4ddb-acce-c2854c4ea80b/
2018-2019_annual_report.pdf and https://
www.plannedparenthood.org/uploads/filer_public/

horizon of our analysis, applying a 3%
and a 7% discount rate. Under the
lower-bound baseline scenario, the
proposed rule would have about a 66%
greater impact on the number of clients

67/30/67305ea1-8da2-4cee-9191-19228c1d6f70/
210219-annual-report-2019-2020-web-final.pdf. The
latter report indicates that Planned Parenthood
conducted a major fundraising campaign with the
2019 Title X regulatory changes as its key

served in annualized terms under the
primary baseline scenario. Under the
upper-bound baseline scenario, the
proposed rule would have about a 64%
lesser impact.

motivating message. If funds are more efficiently
gathered and distributed via a program such as Title
X than through such private campaigns, the
efficiency would represent a cost savings
attributable to the proposed rule.


https://www.plannedparenthood.org/uploads/filer_public/67/30/67305ea1-8da2-4cee-9191-19228c1d6f70/210219-annual-report-2019-2020-web-final.pdf
https://www.plannedparenthood.org/uploads/filer_public/67/30/67305ea1-8da2-4cee-9191-19228c1d6f70/210219-annual-report-2019-2020-web-final.pdf
https://www.plannedparenthood.org/uploads/filer_public/67/30/67305ea1-8da2-4cee-9191-19228c1d6f70/210219-annual-report-2019-2020-web-final.pdf
https://www.plannedparenthood.org/uploads/filer_public/67/30/67305ea1-8da2-4cee-9191-19228c1d6f70/210219-annual-report-2019-2020-web-final.pdf
https://www.plannedparenthood.org/uploads/filer_public/2e/da/2eda3f50-82aa-4ddb-acce-c2854c4ea80b/2018-2019_annual_report.pdf
https://www.plannedparenthood.org/uploads/filer_public/2e/da/2eda3f50-82aa-4ddb-acce-c2854c4ea80b/2018-2019_annual_report.pdf
https://www.plannedparenthood.org/uploads/filer_public/2e/da/2eda3f50-82aa-4ddb-acce-c2854c4ea80b/2018-2019_annual_report.pdf
https://www.plannedparenthood.org/uploads/filer_public/2e/da/2eda3f50-82aa-4ddb-acce-c2854c4ea80b/2018-2019_annual_report.pdf
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TABLE F2—EFFECT OF THE PROPOSED RULE UNDER DIFFERENT BASELINE ASSUMPTIONS

Year

Proposed rule

Proposed rule,

Proposed rule,

Annualized, 3% ...
Annualized, 7%

735,892
1,471,783
1,471,783
1,471,783
1,471,783
6,025,877
5,346,852
1,315,778
1,304,047

1,223,553
2,447,105
2,447,105
2,447,105
2,447,105
10,019,109
8,890,107
2,187,718
2,168,214

444,092
888,183
888,183
888,183
888,183
3,636,461
3,226,687
794,038
786,959

As discussed earlier, we acknowledge
uncertainty in how quickly the Title X
program will be able to restore service
to levels experienced prior to the drops
associated with the 2019 Final Rule.
Our primary analysis adopts a two-year
phase for grantees, subrecipients,
service sites, and clients served to reach
our long-run equilibrium estimates. If a

large number of service sites have shut
down permanently, the assumption of a
two-year phase in would likely result in
an overestimate of the proposed rule’s
effect over the time horizon of the
analysis. Similarly, if a small number of
service sites have shut down, the
analysis would tend to underestimate
the effect of the proposed rule.

Therefore, as a second sensitivity
analysis, we present estimates that
adopt alternative assumptions about the
length of time it will take to reach the
long-run equilibrium estimates. Table
F3 presents our primary estimates,
based on a two-year phase in, estimates
without a phase in, and estimates with
a 3-year phase in assumption.

TABLE F3—TITLE X CLIENTS WITH DIFFERENT PHASE-IN ASSUMPTIONS

Proposed rule, Proposed rule,
Year Baseline p2-year Prr]%poﬁgger%e’ p3-year
phase in p phase in

2,512,066 3,247,958 3,983,849 3,002,660

2,512,066 3,983,849 3,983,849 3,493,255

2,512,066 3,983,849 3,983,849 3,983,849

2,512,066 3,983,849 3,983,849 3,983,849

2,512,066 3,983,849 3,983,849 3,983,849

Table H4 calculates the effect of the
proposed rule with different phase-in
assumptions. These estimates are
reported by year, as well as in present
value and annualized for the 5-year time

horizon of our analysis, applying a 3%
and a 7% discount rate. Compared to
our primary estimates, the assumption
of no phase in yields annualized effects
of the proposed rule that are about 12%

higher. Assuming a 3-year phase in
yields annualized effects that are about
12% lower than the primary estimates.

TABLE F4—EFFECT OF THE PROPOSED RULE WITH DIFFERENT PHASE-IN ASSUMPTIONS

Proposed rule,

Proposed rule,

Proposed rule,

Year 2-year : 3-year
phayse in no phase in phayse in
2 0 2 SRS 735,892 1,471,783 490,594
2023 1,471,783 1,471,783 981,189
2024 1,471,783 1,471,783 1,471,783
2025 1,471,783 1,471,783 1,471,783
2026 ....... 1,471,783 1,471,783 1,471,783
PDV, 3% 6,025,877 6,740,335 5,325,293
PDV, 7% ....c.... 5,346,852 6,034,601 4,689,098
Annualized, 3% ... 1,315,778 1,471,783 1,162,802
E N QT TU ==Y IR OSSN 1,304,047 1,471,783 1,143,627

g. Analysis of Regulatory Alternatives to
the Proposed Rule

We analyzed two alternatives to the
approach under the proposed rule. We
considered one option to maintain many
elements of the 2019 Final Rule and to
impose additional restrictions on
grantees. This approach would
exacerbate the trends of reduced Title X

grantees, subrecipients, service sites,
and clients served that we have
observed under the 2019 Final Rule.
Second, we considered revising the
2019 Final Rule by readopting many
elements of the 2000 regulations, but
adopting additional flexibilities for
grantees and reducing programmatic
oversight. However, our experience

suggests the compliance regime as it
existed prior to the 2019 Final Rule was

effective.

VI. Environmental Impact

We have determined under 21 CFR
25.30(k) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
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environmental assessment nor an
environmental impact statement is
required.

VII. Paperwork Reduction Act

This proposed rule contains
information collection requirements
(ICRs) that are subject to review by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995. A description of these
provisions is given in the following
paragraphs with an estimate of the
annual burden, summarized in Table 1.
To fairly evaluate whether an
information collection should be
approved by OMB, section 3506(c)(2)(A)
of the Paperwork Reduction Act of 1995
(PRA) requires that we solicit comment
on the following issues:

¢ The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

e The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

¢ Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are soliciting public comment on
each of the required issues under
section 3506(c)(2)(A) of the PRA. The
collections of information required by
the proposed rule relate to § 59.5 (What
requirements must be met by a family
planning project?) and §59.7 (What
criteria would the Department of Health
and Human Services use to decide
which family planning services projects
to fund and in what amounts?).

Proposed §59.4 would require Title X
grant applicants to describe how the
proposed project would satisfy the
regulatory requirements for the Title X
program in their applications. All other
reporting burden associated with grant
applications is already approved via
existing Grants.gov common forms.

Proposed § 59.5 would require Title X
providers to report, in grant applications
and in all required reports, information

regarding subrecipients and referral
agencies and individuals, including a
description of the extent of
collaboration and a clear explanation of
how the grantee would ensure adequate
oversight and accountability.

Proposed §59.5 would also require
Title X grantees to provide appropriate
documentation or other assurance
satisfactory to the Secretary that it has
in place and has implemented a plan to
comply with all State and local laws
requiring notification or reporting of
child abuse, child molestation, sexual
abuse, rape, incest, intimate partner
violence, and human trafficking. It
would also require Title X grantees to
maintain records to demonstrate
compliance with the requirements of
§59.5, and make continuation of
funding for Title X services contingent
upon demonstrating to the Secretary
that the criteria have been met.

Burden of Response: The Department
is committed to leveraging existing
grant, contract, annual reporting, and
other Departmental forms where
possible, rather than creating additional,
separate forms for recipients to sign. We
anticipate two separate burdens of
response: (1) Assurance of compliance;
and (2) documentation of compliance.
The burden for the assurance of
compliance is the cost of grantee and/
or subrecipient staff time to (a) review
the assurance language as well as the
underlying language related to stated
requirements; (b) to review grantee and/
or subrecipient policies and procedures
or to take other actions to assess grantee
and/or subrecipient compliance with
the requirements to which the grantee
and/or subrecipient is required to assure
compliance.

The labor cost would include a lawyer
spending an average of 1 hour reviewing
all assurances and a medical and health
service manager spending an average of
one hour reviewing and signing the
assurances at each grantee and
subrecipient. We estimate the number of
grantees and subrecipients at 1060,
based on 2019 number of Title X

grantees and subrecipients, as
represented in Title X FPAR data. The
mean hourly wage (not including
benefits and overhead) for these
occupations is $69.86 per hour for the
lawyer and $55.37 per hour for the
medical and health service manager.
The labor cost is $132,750 in the first
year (($69.86 x 1 + $55.37 x 1) x 1060
grantees and subrecipients). We
estimate that the cost, in subsequent
years, would be $95,700 which would
represent an annual allotment of 30
minutes for the lawyer and one hour for
the medical and health service manager
(($69.86 x 0.5 + $55.37 x 1) X 1060
grantees and subrecipients).

The Department estimates that all
recipients and subrecipients will review
their organizational policies and
procedures or take other actions to self-
assess compliance with applicable Title
X requirements each year, spending an
average of 4 hours doing so. The labor
cost is a function of a lawyer spending
an average of 2 hours and a medical and
health service manager spending an
average of 2 hours. The labor cost for
self-assessing compliance, such as
reviewing policies and procedures, is a
total of $265,500 each year (($69.86 x 2
+ $55.37 x 2) x 1060 grantees and
subrecipients).

The burden for the documentation of
compliance is the cost of grantee and/
or subrecipient staff time to (a) complete
reports regarding information related to
subrecipients, referral agencies and
individuals involved in the grantee’s
Title X project.

The labor cost would include a
medical and health services manager
spending an average of two hours each
year to complete reports regarding
information related to subrecipients,
and referral agencies and individuals
involved in the grantee’s Title X project
at each grantee and subrecipient. The
labor cost will be $117,400 each year
($55.37 x 2 hours x 1060 grantees and
subrecipients).

TABLE 1—PROPOSED ANNUAL RECORDKEEPING AND REPORTING REQUIREMENTS OR BURDEN OF RESPONSE IN YEAR
ONE/SUBSEQUENT YEARS FOLLOWING PUBLICATION OF THE FINAL RULE

Burden per Total annual Labor cost of
Regulation burden OMBN%ontroI R;aessp%nndsir;ts Hourly rate response burden reporting
: P (hours) (hours) (%)
Assurance of Compliance ...........cccceveee 0938-New 1060/1060 62.62/62.62 6/5.44 6360/5766 398,250/
361,200
Documentation of Compliance ................. 0938-New 1060/1060 55.37/55.37 2/2 2120/2120 117,400/
117,400
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TABLE 1—PROPOSED ANNUAL RECORDKEEPING AND REPORTING REQUIREMENTS OR BURDEN OF RESPONSE IN YEAR
ONE/SUBSEQUENT YEARS FOLLOWING PUBLICATION OF THE FINAL RULE—Continued

Burden per Total annual Labor cost of
Regulation burden OMBNc(:)ontroI R:eessp%nndsir;ts Houz[g rate response burden reporting
: P (hours) (hours) 9)
TOtAl COSE .eviiiiiiiiiiiiieesieeieerieeiens | eeeriee e sieene | eeireesieesineeseesnees | seesseeesneeseenieees | aeesieeeseesieeneeans | eeseeenneeneeeneeenns 516,650/
478,600

Note: The Department asks for public comment on the proposed information collection including what additional benefits may be cited as a re-
sult of this proposed rule. Comments regarding the collection of information proposed in this proposed rule must refer to the proposed rule by
name and docket number, and must be submitted to both OMB and the Docket Management Facility where indicated under ADDRESSES by the
date specified under DATES. When it issues a final rule, the Department plans to publish in the FEDERAL REGISTER the control numbers assigned
by the Office of Management and Budget (OMB). Publication of the control numbers notifies the public that OMB has approved the final rule’s in-
formation collection requirements under the Paperwork Reduction Act of 1995.

List of Subjects in 42 CFR Part 59

Birth control, Contraception, Family
planning, Grant programs, Health
facilities, Title X.

Xavier Becerra,

Secretary, Department of Health and Human
Services.

PART 59—GRANTS FOR FAMILY
PLANNING

For the reasons set out in the
preamble, subpart A of part 59 of title
42, Code of Federal Regulations, is
hereby proposed to be revised to read as
follows:

Subpart A—Project Grants for Family
Planning Services

Sec.

59.1 To what programs do the regulations
in this subpart apply?

59.2 Definitions.

59.3 Who is eligible to apply for a family
planning services grant?

59.4 How does one apply for a family
planning services grant?

59.5 What requirements must be met by a
family planning project?

59.6 What procedures apply to assure the
suitability of informational and
educational material?

59.7 What criteria will the Department of
Health and Human Services use to
decide which family planning services
projects to fund and in what amount?

59.8 How is a grant awarded?

59.9 For what purposes may grant funds be
used?

59.10 Confidentiality.

59.11 Additional conditions.

59.12 What other HHS regulations apply to
grants under this subpart?

Subpart A—Project Grants for Family
Planning Services

Authority: 42 U.S.C. 300a—4.

§59.1 To what programs do the
regulations in this subpart apply?

The regulations of this subpart are
applicable to the award of grants under
section 1001 of the Public Health
Service Act (42 U.S.C. 3200) to assist in
the establishment and operation of

voluntary family planning projects.
These projects shall consist of the
educational, comprehensive medical,
and social services necessary to aid
individuals to determine freely the
number and spacing of their children.

§59.2 Definitions.

As used in this subpart:

Act means the Public Health Service
Act, as amended.

Adolescent-friendly health services
are services that are accessible,
acceptable, equitable, appropriate and
effective for adolescents.

Client-centered care is respectful of,
and responsive to, individual client
preferences, needs, and values; client
values guide all clinical decisions.

Culturally and linguistically
appropriate services are respectful of
and responsive to the health beliefs,
practices and needs of diverse patients.

Family means a social unit composed
of one person, or two or more persons
living together, as a household.

Family planning services include a
broad range of medically approved
contraceptive services, which includes
Food and Drug Administration (FDA)-
approved contraceptive services and
natural family planning methods, for
clients who want to prevent pregnancy
and space births, pregnancy testing and
counseling, assistance to achieve
pregnancy, basic infertility services,
sexually transmitted infection (STI)
services, and other preconception health
services.

Health equity is when every person
has the opportunity to attain their full
health potential and no one is
disadvantaged from achieving this
potential because of social position or
other socially determined
circumstances.

Inclusivity ensures that all people are
fully included and can actively
participate in and benefit from family
planning, including, but not limited to,
individuals who belong to underserved
communities, such as Black, Latino, and
Indigenous and Native American

persons, Asian Americans and Pacific
Islanders and other persons of color;
members of religious minorities;
lesbian, gay, bisexual, transgender, and
queer (LGBTQ+) persons; persons with
disabilities; persons who live in rural
areas; and persons otherwise adversely
affected by persistent poverty or
inequality.

Low-income family means a family
whose total annual income does not
exceed 100 percent of the most recent
Poverty Guidelines issued pursuant to
42 U.S.C. 9902(2). “Low-income family”
also includes members of families
whose annual family income exceeds
this amount, but who, as determined by
the project director, are unable, for good
reasons, to pay for family planning
services. For example, unemancipated
minors who wish to receive services on
a confidential basis must be considered
on the basis of their own resources.

Nonprofit, as applied to any private
agency, institution, or organization,
means that no part of the entity’s net
earnings benefit, or may lawfully
benefit, any private shareholder or
individual.

Quality healthcare is safe, effective,
client-centered, timely, efficient, and
equitable.

Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the
Department of Health and Human
Services to whom the authority
involved has been delegated.

Service site is a clinic or other
location where Title X services (under
the Act) are provided to clients. Title X
recipients and/or their subrecipients
may have service sites.

State includes, in addition to the
several States, the District of Columbia,
Guam, the Commonwealth of Puerto
Rico, the Northern Mariana Islands, the
U.S. Virgin Islands, American Samoa,
the U.S. Outlaying Islands (Midway,
Wage, et al.), the Marshall Islands, the
Federated State of Micronesia and the
Republic of Palau.
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Trauma-informed means a program,
organization, or system that is trauma-
informed realizes the widespread
impact of trauma and understands
potential paths for recovery; recognizes
the signs and symptoms of trauma in
clients, families, staff, and others
involved with the system; and responds
by fully integrating knowledge about
trauma into policies, procedures, and
practices, and seeks to actively resist re-
traumatization.

§59.3 Who is eligible to apply for a family
planning services grant?

Any public or nonprofit private entity
in a State may apply for a grant under
this subpart.

§59.4 How does one apply for a family
planning services grant?

(a) Application for a grant under this
subpart shall be made on an authorized
form.

(b) An individual authorized to act for
the applicant and to assume on behalf
of the applicant the obligations imposed
by the terms and conditions of the grant,
including the regulations of this
subpart, must sign the application.

(c) The application shall contain—

(1) A description, satisfactory to the
Secretary, of the project and how it will
meet the requirements of this subpart;

(2) A budget and justification of the
amount of grant funds requested;

(3) A description of the standards and
qualifications which will be required for
all personnel and for all facilities to be
used by the project; and

(4) Such other pertinent information
as the Secretary may require.

§59.5 What requirements must be met by
a family planning project?

(a) Each project supported under this
part must:

(1) Provide a broad range of
acceptable and effective medically
approved family planning methods
(including natural family planning
methods) and services (including
pregnancy testing and counseling,
assistance to achieve pregnancy, basic
infertility services, STI services,
preconception health services, and
adolescent-friendly health services). If
an organization offers only a single
method of family planning, it may
participate as part of a project as long
as the entire project offers a broad range
of acceptable and effective medically
approved family planning methods and
services. Title X service sites that are
unable to provide clients with access to
a broad range of acceptable and effective
medically approved family planning
methods and services, must be able to
provide a referral to the client’s method
of choice and the referral must not

unduly limit the client’s access to their
method of choice.

(2) Provide services without
subjecting individuals to any coercion
to accept services or to employ or not
to employ any particular methods of
family planning. Acceptance of services
must be solely on a voluntary basis and
may not be made a prerequisite to
eligibility for, or receipt of, any other
services, assistance from or
participation in any other program of
the applicant.?

(3) Provide services in a manner that
is client-centered, culturally and
linguistically appropriate, inclusive,
and trauma-informed; protects the
dignity of the individual; and ensures
equitable and quality service delivery
consistent with nationally recognized
standards of care.

(4) Provide services without regard of
religion, race, color, national origin,
disability, age, sex, number of
pregnancies, or marital status.

(5) Not provide abortion as a method
of family planning. A project must:

(i) Ofter pregnant clients the
opportunity to be provided information
and counseling regarding each of the
following options:

(A) Prenatal care and delivery;

(B) Infant care, foster care, or
adoption; and

(C) Pregnancy termination.

(ii) If requested to provide such
information and counseling, provide
neutral, factual information and
nondirective counseling on each of the
options, and referral upon request,
except with respect to any option(s)
about which the pregnant client
indicates they do not wish to receive
such information and counseling.

(6) Provide that priority in the
provision of services will be given to
clients from low-income families.

(7) Provide that no charge will be
made for services provided to any
clients from a low-income family except
to the extent that payment will be made
by a third party (including a
Government agency) which is
authorized to or is under legal
obligation to pay this charge.

142 U.S.C. 300a—8 (Section 205 of Pub. L. 94-63)
states: “Any (1) officer or employee of the United
States, (2) officer or employee of any State, political
subdivision of a State, or any other entity, which
administers or supervises the administration of any
program receiving Federal financial assistance, or
(3) person who receives, under any program
receiving Federal assistance, compensation for
services, who coerces or endeavors to coerce any
person to undergo an abortion or sterilization
procedure by threatening such person with the loss
of, or disqualification for the receipt of, any benefit
or service under a program receiving Federal
financial assistance shall be fined not more than
$1,000 or imprisoned for not more than one year,
or both.”

(8) Provide that charges will be made
for services to clients other than those
from low-income families in accordance
with a schedule of discounts based on
ability to pay, except that charges to
persons from families whose annual
income exceeds 250 percent of the
levels set forth in the most recent
Poverty Guidelines issued pursuant to
42 U.S.C. 9902(2) will be made in
accordance with a schedule of fees
designed to recover the reasonable cost
of providing services.

(i) Family income should be assessed
before determining whether copayments
or additional fees are charged.

(ii) With regard to insured clients,
clients whose family income is at or
below 250% Federal poverty line (FPL)
should not pay more (in copayments or
additional fees) than what they would
otherwise pay when the schedule of
discounts is applied.

(9) Take reasonable measures to verify
client income, without burdening
clients from low-income families.
Recipients that have lawful access to
other valid means of income verification
because of the client’s participation in
another program may use those data
rather than re-verify income or rely
solely on clients’ self-report. If a client’s
income cannot be verified after
reasonable attempts to do so, charges are
to be based on the client’s self-reported
income.

(10) If a third party (including a
Government agency) is authorized or
legally obligated to pay for services, all
reasonable efforts must be made to
obtain the third-party payment without
application of any discounts. Where the
cost of services is to be reimbursed
under title XIX, XX, or XXI of the Social
Security Act, a written agreement with
the title XIX, XX, or XXI agency is
required.

(11)(i) Provide that if an application
relates to consolidation of service areas
or health resources or would otherwise
affect the operations of local or regional
entities, the applicant must document
that these entities have been given, to
the maximum feasible extent, an
opportunity to participate in the
development of the application. Local
and regional entities include existing or
potential subrecipients which have
previously provided or propose to
provide family planning services to the
area proposed to be served by the
applicant.

(ii) Provide an opportunity for
maximum participation by existing or
potential subrecipients in the ongoing

olicy decision making of the project.

(12) Title X projects shall comply
with all State and local laws requiring
notification or reporting of child abuse,
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child molestation, sexual abuse, rape,
incest, intimate partner violence or
human trafficking (collectively, ‘“‘State
notification laws”). Title X projects
must provide appropriate
documentation or other assurance
satisfactory to the Secretary that it:

(i) Has in place and implements a
plan to comply with State notification
laws.

(ii) Provides timely and adequate
annual training of all individuals
(whether or not they are employees)
serving clients for, or on behalf of, the
project regarding State notification laws;
policies and procedures of the Title X
project and/or for providers with respect
to notification and reporting of child
abuse, child molestation, sexual abuse,
rape, incest, intimate partner violence
and human trafficking; appropriate
interventions, strategies, and referrals to
improve the safety and current situation
of the patient; and compliance with
State notification laws.

(13) Ensure transparency in the
delivery of services by reporting the
following information in grant
applications and all required reports:

(i) Subrecipients and agencies or
individuals providing referral services
and the services to be provided;

(ii) Description of the extent of the
collaboration with subrecipients,
referral agencies, and any individuals
providing referral services, in order to
demonstrate a seamless continuum of
care for clients; and

(iii) Explanation of how the recipient
will ensure adequate oversight and
accountability for quality and
effectiveness of outcomes among
subrecipients.

(b) In addition to the requirements of
paragraph (a) of this section, each
project must meet each of the following
requirements unless the Secretary
determines that the project has
established good cause for its omission.
Each project must:

(1) Provide for medical services
related to family planning (including
consultation by a healthcare provider,
examination, prescription, and
continuing supervision, laboratory
examination, contraceptive supplies)
and necessary referral to other medical
facilities when medically indicated, and
provide for the effective usage of
contraceptive devices and practices.

(2) Provide for social services related
to family planning, including
counseling, referral to and from other
social and medical service agencies, and
any ancillary services which may be
necessary to facilitate clinic attendance.

(3) Provide for opportunities for
community education, participation,
and engagement to:

(i) Achieve community understanding
of the objectives of the program;

(ii) Inform the community of the
availability of services; and

(iii) Promote continued participation
in the project by diverse persons to
whom family planning services may be
beneficial to ensure access to equitable,
affordable, client-centered, quality
family planning services.

(4) Provide for orientation and in-

service training for all project personnel.

(5) Provide services without the
imposition of any durational residency
requirement or requirement that the
patient be referred by a physician.

(6) Provide that family planning
medical services will be performed
under the direction of a physician with
special training or experience in family
planning.

(7) Provide that all services purchased
for project participants will be
authorized by the project director or his
designee on the project staff.

(8) Provide for coordination and use
of referrals and linkages with primary
healthcare providers, other providers of
healthcare services, local health and
welfare departments, hospitals,
voluntary agencies, and health services
projects supported by other Federal
programs, who are in close physical
proximity to the Title X site, when
feasible, in order to promote access to
services and provide a seamless
continuum of care.

(9) Provide that if family planning
services are provided by contract or
other similar arrangements with actual
providers of services, services will be
provided in accordance with a plan
which establishes rates and method of
payment for medical care. These
payments must be made under
agreements with a schedule of rates and
payment procedures maintained by the
recipient. The recipient must be
prepared to substantiate that these rates
are reasonable and necessary.

(10) Provide, to the maximum feasible
extent, an opportunity for participation
in the development, implementation,
and evaluation of the project by persons
broadly representative of all significant
elements of the population to be served,
and by others in the community
knowledgeable about the community’s
needs for family planning services.

§59.6 What procedures apply to assure
the suitability of informational and
educational material (print and electronic)?
(a) A grant under this section may be
made only upon assurance satisfactory
to the Secretary that the project shall
provide for the review and approval of
informational and educational materials
(print and electronic) developed or

made available under the project by an
Advisory Committee prior to their
distribution, to assure that the materials
are suitable for the population or
community to which they are to be
made available and the purposes of Title
X of the Act. The project shall not
disseminate any such materials which
are not approved by the Advisory
Committee.

(b) The Advisory Committee referred
to in paragraph (a) of this section shall
be established as follows:

(1) Size. The Committee shall consist
of no fewer than five members and up
to as many members the recipient
determines, except that this provision
may be waived by the Secretary for good
cause shown.

(2) Composition. The Committee shall
include individuals broadly
representative of the population or
community for which the materials are
intended (in terms of demographic
factors such as race, ethnicity, color,
national origin, disability, sex, sexual
orientation, gender identity, age, marital
status, income, geography, and
including but not limited to individuals
who belong to underserved
communities, such as Black, Latino, and
Indigenous and Native American
persons, Asian Americans and Pacific
Islanders and other persons of color;
members of religious minorities;
lesbian, gay, bisexual, transgender, and
queer (LGBTQ+) persons; persons with
disabilities; persons who live in rural
areas; and persons otherwise adversely
affected by persistent poverty or
inequality).

(3) Function. In reviewing materials,
the Advisory Committee shall:

(i) Consider the educational, cultural,
and diverse backgrounds of individuals
to whom the materials are addressed;

(ii) Consider the standards of the
population or community to be served
with respect to such materials;

(ii) Review the content of the material
to assure that the information is
factually correct, medically accurate,
culturally and linguistically
appropriate, inclusive, and trauma
informed;

(ii1) Determine whether the material is
suitable for the population or
community to which is to be made
available; and

(iv) Establish a written record of its
determinations.

§59.7 What criteria will the Department of
Health and Human Services use to decide
which family planning services projects to
fund and in what amount?

(a) Within the limits of funds
available for these purposes, the
Secretary may award grants for the
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establishment and operation of those
projects which will in the Department’s
judgment best promote the purposes of
section 1001 of the Act, taking into
account:

(1) The number of clients, and, in
particular, the number of low-income
clients to be served;

(2) The extent to which family
planning services are needed locally;

(3) The ability of the applicant to
advance health equity;

(4) The relative need of the applicant;

(5) The capacity of the applicant to
make rapid and effective use of the
Federal assistance;

(6) The adequacy of the applicant’s
facilities and staff;

(7) The relative availability of non-
Federal resources within the community
to be served and the degree to which
those resources are committed to the
project; and

(8) The degree to which the project
plan adequately provides for the
requirements set forth in these
regulations.

(b) The Secretary shall determine the
amount of any award on the basis of his
estimate of the sum necessary for the
performance of the project. No grant
may be made for less than 90 percent of
the project’s costs, as so estimated,
unless the grant is to be made for a
project which was supported, under
section 1001, for less than 90 percent of
its costs in fiscal year 1975. In that case,
the grant shall not be for less than the
percentage of costs covered by the grant
in fiscal year 1975.

(c) No grant may be made for an
amount equal to 100 percent for the
project’s estimated costs.

§59.8 How is a grant awarded?

(a) The notice of grant award specifies
how long Department of Health and
Human Services (HHS) intends to
support the project without requiring
the project to recompete for funds. This
anticipated period will usually be for
three to five years.

(b) Generaﬂy the grant will initially be
for one year and subsequent
continuation awards will also be for one
year at a time. A recipient must submit
a separate application to have the
support continued for each subsequent
year. Decisions regarding continuation
awards and the funding level of such
awards will be made after consideration
of such factors as the recipient’s
progress and management practices, and
the availability of funds. In all cases,
continuation awards require a
determination by HHS that continued
funding is in the best interest of the
Government.

(c) Neither the approval of any
application nor the award of any grant
commits or obligates the United States
in any way to make any additional,
supplemental, continuation, or other
award with respect to any approved
application or portion of an approved
application.

§59.9 For what purpose may grant funds
be used?

Any funds granted under this subpart
shall be expended solely for the purpose
for which the funds were granted in
accordance with the approved
application and budget, the regulations
of this subpart, the terms and conditions
of the award, and the applicable cost
principles prescribed in 45 CFR part 75.

TABLE 1 TO §59.12

§59.10 Confidentiality.

All information as to personal facts
and circumstances obtained by the
project staff about individuals receiving
services must be held confidential and
must not be disclosed without the
individual’s documented consent,
except as may be necessary to provide
services to the patient or as required by
law, with appropriate safeguards for
confidentiality. Otherwise, information
may be disclosed only in summary,
statistical, or other form which does not
identify particular individuals.
Reasonable efforts to collect charges
without jeopardizing client
confidentiality must be made. Recipient
must inform the client of any potential
for disclosure of their confidential
health information to policyholders
where the policyholder is someone
other than the client.

§59.11 Additional conditions.

The Secretary may, with respect to
any grant, impose additional conditions
prior to, at the time of, or during any
award, when in the Department’s
judgment these conditions are necessary
to assure or protect advancement of the
approved program, the interests of
public health, or the proper use of grant
funds.

§59.12 What other HHS regulations apply
to grants under this subpart?

Attention is drawn to the following
the HHS regulations which apply to
grants under this subpart. These
include:

37 CFR part 401
42 CFR part 50, subpart D
45 CFR part 16
45 CFR part 75

45 CFR part 80

for HHS Awards.

Rights Act of 1964.

Rights to inventions made by nonprofit organizations and small business firms
under Government grants, contracts, and cooperative agreements.

Public Health Service grant appeals procedure.

Procedures of the Departmental Grant Appeals Board.

Uniform Administrative Requirements, Cost Principles, and Audit Requirements

Nondiscrimination under programs receiving Federal assistance through the De-
partment of Health and Human Services effectuation of Title VI of the Civil

45 CFR part 84

45 CFR part 87
45 CFR part 91

Nondiscrimination on the basis of handicap in programs and activities receiving
or benefitting from Federal financial assistance.

Equal treatment for faith-based organizations.

Nondiscrimination on the basis of age in HHS programs or activities receiving
Federal financial assistance.
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[FR Doc. 2021-07762 Filed 4-14—21; 8:45 am]
BILLING CODE 4150-03-P

ENVIRONMENTAL PROTECTION
AGENCY

48 CFR Parts 1532 and 1552

[EPA-HQ-OMS-2020-0389; FRL-10021-63—
OMS]

Environmental Protection Agency
Acquisition Regulation (EPAAR);
Electronic Invoicing and the Invoice
Processing Platform (IPP)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is amending an existing
EPAAR clause to further address
electronic invoicing at EPA via the
Invoice Processing Platform (IPP).
DATES: Comments must be received on
or before June 14, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OMS-2020-0389, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Thomas Valentino, Policy, Training and
Oversight Division, Acquisition Policy
and Training Branch (3802R),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460; telephone number: (202) 564—
4522; email address: valentino.thomas@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

1. Submitting Classified Business
Information. Do not submit CBI to EPA
website https://www.regulations.gov or
email. Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD-
ROM that you mail to EPA, mark the
outside of the disk or CD-ROM as CBI,
and then identify electronically within
the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

o Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The Agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) Part or section
number.

e Explain why you agree or disagree,
suggest alternatives, and substitute
language for your requested changes.

e Describe any assumptions and
provide any technical information and/
or data that you used.

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ Make sure to submit your
comments by the comment period
deadline identified.

3. Instructions: All submissions
received must include the Docket ID No.
for this rulemaking. Comments received
may be posted without change to
https://;www.regulations.gov/, including
any personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document. Out of an abundance of
caution for members of the public and
our staff, the EPA Docket Center and
Reading Room are closed to the public,
with limited exceptions, to reduce the

risk of transmitting COVID-19. Our
Docket Center staff will continue to
provide remote customer service via
email, phone, and webform. We
encourage the public to submit
comments via https://
www.regulations.gov/ or email, as there
may be a delay in processing mail and
faxes. Hand deliveries and couriers may
be received by scheduled appointment
only. For further information on EPA
Docket Center services and the current
status, please visit us online at https://
www.epa.gov/dockets. The EPA
continues to carefully and continuously
monitor information from the Centers
for Disease Control and Prevention
(CDCQ), local area health departments,
and our Federal partners so that we can
respond rapidly as conditions change
regarding COVID-19.

II. Background

The EPA is amending an existing
EPAAR clause to further address
electronic invoicing at EPA via the
Invoice Processing Platform (IPP).
Currently EPA has one clause that
addresses IPP, which is clause
1552.232-70, Submission of Invoices.
Clause 1552.232—-70 is written for cost-
reimbursable and time-and-materials
contracts and orders where considerable
supporting documentation is required.
Such documentation is necessary for
those types of contracts and orders but
is not necessary for other contract types,
like firm-fixed-price (FFP). Therefore,
the subject clause is being amended to
include other contract and order types
like FFP, when it is not suitable to use
clause 1552.232-70 in its current form.

III. Proposed Rule

The proposed rule amends EPA
Acquisition Regulation (EPAAR) part
1532, Contract Financing, by amending
§ 1532.908, Contract Clauses. EPAAR
Subpart 1552.2, Texts of Provisions and
Clauses, is amended by modifying
EPAAR §1552.232-70 and also
changing the clause title, from
Submission of Invoices to Additional
Instructions for Submission of
Electronic Invoices via the Invoice
Processing Platform (IPP).

1. EPAAR §1532.908 amends the
prescription for use of § 1552.232-70 by
adding a prescription for Alternate 2
use.

2. EPAAR §1552.232-70, Submission
of Invoices, is changed to Additional
Instructions for Submission of
Electronic Invoices via the Invoice
Processing Platform (IPP), and adds an
Alternate 2.
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IV. Statutory and Executive Orders
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (E.O.) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the E.O.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute; unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions. For purposes of assessing
the impact of this proposed rule on
small entities, “small entity” is defined
as: (1) A small business that meets the
definition of a small business found in
the Small Business Act and codified at
13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. After considering
the economic impacts of this rule on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, because the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities” 5
U.S.C. 503 and 604. Thus, an agency
may certify that a rule will not have a
significant economic impact on a

substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule. This action establishes a new
EPAAR clause that will not have a
significant economic impact on a
substantial number of small entities. We
continue to be interested in the
potential impacts of the rule on small
entities and welcome comments on
issues related to such impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA, Pub. L.
104—4), establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, Local,
and Tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of the Title II of the UMRA)
for State, Local, and Tribal governments
or the private sector. The rule imposes
no enforceable duty on any State, Local
or Tribal governments or the private
sector. Thus, the rule is not subject to
the requirements of sections 202 and
205 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and Local officials in the development
of regulatory policies that have
federalism implications. ‘“Policies that
have federalism implications’ is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This rule does
not have federalism implications. It will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government as specified in
Executive Order 13132.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal

implications.” This rule does not have
tribal implications as specified in
Executive Order 13175.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045, entitled
“Protection of Children from
Environmental Health and Safety Risks”
(62 FR 19885, April 23, 1997), applies
to any rule that: (1) Is determined to be
economically significant as defined
under E.O. 12886, and (2) concerns an
environmental health or safety risk that
may have a proportionate effect on
children. This rule is not subject to E.O.
13045 because it is not an economically
significant rule as defined by Executive
Order 12866, and because it does not
involve decisions on environment
health or safety risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution or Use” (66
FR 28335 (May 22, 2001), because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act of 1995 (NTTAA)

Section 12(d) (15 U.S.C. 272 note) of
the National Technology Transfer and
Advancement Act of 1995, Public Law
104-113, directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
action does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
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make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. EPA
has determined that this proposed rule
will not have disproportionately high
and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment in the general public.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a major rule may take effect,
the agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804(2)
defines a “major rule” as any rule that
the Administrator of the Office of
Information and Regulatory Affairs of
the Office of Management and Budget
finds has resulted in or is likely to result
in (1) an annual effect on the economy
of $100,000,000 or more; (2) a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. EPA is not required to
submit a rule report regarding this
action under section 801 as this is not
a major rule by definition.

List of Subjects in 48 CFR Parts 1532
and 1552

Environmental protection,
Accounting, Government procurement,
Reporting and recordkeeping
requirements.

Kimberly Patrick,
Director, Office of Acquisition Solutions.

For the reasons set forth in the
preamble, EPA proposes to amend
EPAAR parts 1532 and 1552 as follows:

PART 1532—CONTRACT FINANCING

m 1. The authority citations for part
1532 continue to read as follows:

Authority: 5 U.S.C. 301 and 41 U.S.C.
418b.

m 2. Revise § 1532.908 to read as
follows:

1532.908 Contract clause.

(a)(i) The Contracting Officer shall
insert clause 1552.232—70 in cost-
reimbursable procurements.

(ii) The Contracting Officer shall
insert clause 1552.232-70 Alternate 1 in
fixed-rate and non-commercial time &
materials (T&M) procurements.

(iii) The Contracting Officer shall
insert clause 1552.232—70 Alternate 2 in
all other procurements where electronic
invoicing via the Invoice Processing
Platform (IPP) is required EXCEPT for
simplified acquisitions (for instance, use
Alternate 2 for contract/order types such
as firm-fixed-price, commercial items,
architect-engineering and construction).

(b) In addition to clause 1552.232-70,
Contracting Officers must also select the
appropriate Federal Acquisition
Regulation (FAR) clause to include in
the subject procurement in accordance
with FAR 32.908, as applicable.

PART 1552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. The authority citations for part
1552 continue to read as follows:

Authority: 5 U.S.C. 301 and 41 U.S.C.
418b and 1707.

m 4. Revise § 1552.232-70, to read as
follows:

§1552.232-70 Additional Instructions for
Submission of Electronic Invoices via the
Invoice Processing Platform (IPP).

As prescribed in 1532.908, insert the
following clause:

Additional Instructions for Submission
of Electronic Invoices Via the Invoice
Processing Platform (IPP) (date)

(a) Electronic invoicing and the Invoice
Processing Platform (IPP)—(1) Definitions. As
used in this clause—

Contract financing payment and invoice
payment are defined in Federal Acquisition
Regulation (FAR) 32.001.

Electronic form means an automated
system that transmits information
electronically from the initiating system to all
affected systems. Facsimile, email, and
scanned documents are not acceptable
electronic forms for submission of payment
requests. However, scanned documents are
acceptable when they are part of a
submission of a payment request made using
Invoice Processing Platform or another
electronic form authorized by the Contracting
Officer.

Payment request means any request for
contract financing payment or invoice
payment submitted by the Contractor under
this contract.

(2)(d) Except as provided in paragraph (c)
of this clause, the Contractor shall submit
invoices using the electronic invoicing

program Invoice Processing Platform (IPP),
which is a secure web-based service provided
by the U.S. Treasury that more efficiently
manages government invoicing.

(ii) Under this contract, the following
documents are required to be submitted as an
attachment to the IPP invoice: (This is a fill-
in for acceptable types of required
documentation, such as an SF 1034 and
1035, or an invoice/self-designed form on
company letterhead that contains the
required information.)

(iii) The Contractor’s Government Business
Point of Contact (as listed in System for
Award Management (SAM)) will receive
enrollment instructions via email from the
IPP. The Contractor must register within 3 to
5 days of receipt of such email from IPP.

(iv) Contractor assistance with enrollment
can be obtained by contacting the IPP
Production Helpdesk via email at
IPPCustomerSupport@fiscal.treasury.gov or
by telephone at (866) 973—3131.

(3) If the Contractor is unable to comply
with the requirement to use IPP for
submitting invoices for payment, the
Contractor shall submit a waiver request in
writing to the Contracting Officer. The
Contractor may submit an invoice using other
than IPP only when—

(i) The Contracting Officer administering
the contract for payment has determined, in
writing, that electronic submission would be
unduly burdensome to the Contractor; and in
such cases, the Contracting Officer shall
modify the contract to include a copy of the
Determination; or

(ii) When the Governmentwide commercial
purchase card is used as the method of
payment.

(4) The Contractor shall submit any non-
electronic payment requests using the
method or methods specified in Section G of
the contract.

(5) In addition to the requirements of this
clause, the Contractor shall meet the
requirements of the appropriate payment
clauses in this contract when submitting
payment requests.

(6) Invoices submitted through IPP will be
either rejected, or accepted and paid, in their
entirety, and will not be paid on a partial
basis.

(b) Invoice preparation. The Contractor
shall prepare its invoice or request for
contract financing payment in accordance
with FAR 32.905 on the prescribed
Government forms, or the Contractor may
submit self-designed forms which contain the
required information. Standard Form 1034,
Public Voucher for Purchases and Services
other than Personal, is prescribed for used by
contractors to show the amount claimed for
reimbursement. Standard Form 1035, Public
Voucher for Purchases and Services other
than Personal—Continuation Sheet, is
prescribed for use to furnish the necessary
supporting detail or additional information
required by the Contracting Officer.

(c) Invoice content. (1) The Contractor shall
prepare a contract level invoice or request for
contract financing payment in accordance
with the invoice preparation instructions. If
contract work is authorized by an individual
task order or delivery order (TO/DO), the
invoice or request for contract financing
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payment shall also include a summary of the
current and cumulative amounts claimed by
cost element for each TO/DO and for the
contract total, as well as any supporting data
for each TO/DO as identified in the
instructions.

(2) The invoice or request for contract
financing payment shall include current and
cumulative charges by major cost element
such as direct labor, overhead, travel,
equipment, and other direct costs. For
current costs, each major cost element shall
include the appropriate supporting schedule
identified in the invoice preparation
instructions. Cumulative charges represent
the net sum of current charges by cost
element for the contract period.

(d) Subcontractor charges. (1) The charges
for subcontracts shall be further detailed in
a supporting schedule showing the major
cost elements for each subcontract.

(2) On a case-by-case basis, when needed
to verify the reasonableness of subcontractor
costs, the Gontracting Officer may require
that the contractor obtain from the
subcontractor cost information in the detail
set forth in paragraph (c)(2) of this section.
This information should be obtained through
a means which maintains subcontractor
confidentiality (for example, via sealed
envelopes), if the subcontractor expresses
Confidential Business Information (CBI)
concerns.

(e) Period of performance indication.
Invoices or requests for contract financing
payment must clearly indicate the period of
performance for which payment is requested.
Separate invoices or requests for contract
financing payment are required for charges
applicable to the base contract and each
option period.

(f) Invoice submittal. (1) Notwithstanding
the provisions of the clause of this contract
at FAR 52.216-7, Allowable Cost and
Payment, invoices or requests for contract
financing payment shall be submitted once
per month unless there has been a
demonstrated need and Contracting Officer
approval for more frequent billings. When
submitted on a monthly basis, the period
covered by invoices or requests for contractor
financing payments shall be the same as the
period for monthly progress reports required
under this contract.

(2) If the Contracting Officer allows
submissions more frequently than monthly,
one submittal each month shall have the
same ending period of performance as the
monthly progress report.

(3) Where cumulative amounts on the
monthly progress report differ from the
aggregate amounts claimed in the invoice(s)
or request(s) for contract financing payments
covering the same period, the contractor shall
provide a reconciliation of the difference as
part of the payment request.

(g) Invoice Preparation Instructions—SF
1034. The information which a contractor is
required to submit in its Standard Form 1034
is set forth as follows:

(1) U.S. Department, Bureau, or
establishment and location—Insert the names
and address of the servicing finance office,
unless the contract specifically provides
otherwise.

(2) Date Voucher Prepared—Insert date on
which the public voucher is prepared and
submitted.

(3) Contract/Delivery Order Number and
Date—Insert the number and date of the
contract and task order or delivery order, if
applicable, under which reimbursement is
claimed.

(4) Requisition Number and Date—Leave
blank.

(5) Voucher Number—Insert the
appropriate serial number of the voucher. A
separate series of consecutive numbers,
beginning with Number 1, shall be used by
the contractor for each new contract. For an
adjustment invoice, write “‘[invoice number]
#Adj” at the voucher number. For a final
invoice, put invoice number F. For a
completion invoice, put invoice number #C.

(6) Schedule Number; Paid By; Date
Invoice Received—Leave blank.

(7) Discount Terms—Enter terms of
discount, if applicable.

(8) Payee’s Account Number—This space
may be used by the contractor to record the
account or job number(s) assigned to the
contract or may be left blank.

(9) Payee’s Name and Address—Show the
name of the contractor exactly as it appears
in the contract and its correct address, except
when an assignment has been made by the
contractor, or the right to receive payment
has been restricted, as in the case of an
advance account. When the right to receive
payment is restricted, the type of information
to be shown in this space shall be furnished
by the Contracting Officer.

(10) Shipped From; To; Weight
Government B/L Number—Insert for supply
contracts.

(11) Date of Delivery or Service—Show the
month, day and year, beginning and ending
dates of incurrence of costs claimed for
reimbursement. Adjustments to costs for
prior periods should identify the period
applicable to their incurrence, e.g., revised
provisional or final indirect cost rates, award
fee, etc.

(12) Articles or Services—Insert the
following: “For detail, see Standard Form
1035 total amount claimed transferred from
Page _ of Standard Form 1035.” Insert
“COST REIMBURSABLE—PROVISIONAL
PAYMENT” or “INDEFINITE QUANTITY/
INDEFINITE DELIVERY—PROVISIONAL
PAYMENT” on the Interim public vouchers.
Insert “COST REIMBURSABLE—
COMPLETION VOUCHER” or “INDEFINITE
QUANTITY/INDEFINITE DELIVERY—
COMPLETION VOUCHER” on the
Completion public voucher. Insert “COST
REIMBURSABLE—FINAL VOUCHER” or
“INDEFINITE QUANTITY/INDEFINITE
DELIVERY—FINAL VOUCHER” on the final
public voucher. Insert the following
certification, signed by an authorized official,
on the face of the Standard Form 1034:

“I certify that all payments requested are
for appropriate purposes and in accordance
with the agreements set forth in the
contract.”

(Name of Official)

(Title)

(13) Quantity; Unit Price—Insert for supply
contracts.

(14) Amount—Insert the amount claimed
for the period indicated in paragraph (g)(11)
of this clause.

(h) Invoice Preparation Instructions—SF
1035. The information which a contractor is
required to submit in its Standard Form 1035
is set forth as follows:

(1) U.S. Department, Bureau, or
Establishment—Insert the name and address
of the servicing finance office.

(2) Voucher Number—Insert the voucher
number as shown on the Standard Form
1034.

(3) Schedule Number—Leave blank.

(4) Sheet Number—Insert the sheet number
if more than one sheet is used in numerical
sequence. Use as many sheets as necessary to
show the information required.

(5) Number and Date of Order—Insert
payee’s name and address as in the Standard
Form 1034.

(6) Articles or Services—Insert the contract
number as in the Standard Form 1034.

(7) Amount—Insert the latest estimated
cost, fee (fixed, base, or award, as applicable),
total contract value, and amount and type of
fee payable (as applicable).

(8) A summary of claimed current and
cumulative costs and fee by major cost
element—Include the rate(s) at which
indirect costs are claimed and indicate the
base of each by identifying the line of costs
to which each is applied. The rates invoiced
should be as specified in the contract or by
a rate agreement negotiated by EPA’s Cost
and Rate Negotiation Team.

(9) Fee—The fee shall be determined in
accordance with instructions appearing in
the contract.

Note to paragraph (h)—Amounts claimed
on vouchers must be based on records
maintained by the contractor to show by
major cost element the amounts claimed for
reimbursement for each applicable contract.
The records must be maintained based on the
contractor’s fiscal year and should include
reconciliations of any differences between
the costs incurred and amounts claimed for
reimbursement. A memorandum record
reconciling the total indirect cost(s) claimed
should also be maintained.

(i) Supporting Schedules for Cost
Reimbursement Contracts. The following
backup information is required as an
attachment to the invoice as shown by
category of cost:

(1) Direct Labor—Identify the number of
hours (by contractor labor category and total)
and the total loaded direct labor hours billed
for the period in the invoice.

(2) Indirect Cost Rates—Identify by cost
center, the indirect cost rate, the period, and
the cost base to which it is applied.

(3) Subcontracts—Identify the major cost
elements for each subcontract.

(4) Other Direct Costs—When the cost for
an individual cost (e.g., photocopying,
material and supplies, telephone usage)
exceeds $1,000 per the invoice period,
provide a detailed explanation for that cost
category.

(5) Contractor Acquired Equipment (if
authorized by the contract)—Identify by item
the quantities, unit prices, and total dollars

billed.
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(6) Contractor Acquired Software (if
authorized by the contract)—Identify by item
the quantities, unit prices, and total dollars
billed.

(7) Travel—When travel costs exceed
$2,000 per invoice period, identify by trip,
the number of travelers, the duration of
travel, the point of origin, destination,
purpose of trip, transportation by unit price,
per diem rates on daily basis and total dollars
billed. Detailed reporting is not required for
local travel. The manner of breakdown, e.g.,
task order/delivery order basis with/without
separate program management, contract
period will be specified in the contract
instructions.

Note to paragraph (i) —Any costs
requiring advance consent by the Contracting
Officer will be considered improper and will
be disallowed, if claimed prior to receipt of
Contracting Officer consent. Include the total
cost claimed for the current and cumulative-
to-date periods. After the total amount
claimed, provide summary dollar amounts
disallowed on the contract as of the date of
the invoice. Also include an explanation of
the changes in cumulative costs disallowed
by addressing each adjustment in terms of:
Voucher number, date, dollar amount,
source, and reason for the adjustment.
Disallowed costs should be identified in
unallowable accounts in the contractor’s
accounting system.

(j) Supporting Schedules for Time and
Materials Contracts. The following backup
information is required as an attachment to
the invoice as shown by category of cost:

(1) Direct Labor—Identify the number of
hours (by contractor labor category and total)
and the total direct labor hours billed for the
period of the invoice.

(2) Subcontracts—Identify the major cost
elements for each subcontract.

(3) Other Direct Costs—When the cost for
an individual cost (e.g., photocopying,
material and supplies, telephone usage)
exceeds $1,000 per the invoice period,
provide a detailed explanation for that cost
category.

(4) Indirect Cost Rates—Identify by cost
center, the indirect cost rate, the period, and
the cost base to which it is applied.

(5) Contractor Acquired Equipment—
Identify by item the quantities, unit prices,
and total dollars billed.

(6) Contractor Acquired Software—Identify
by item the quantities, unit prices, and total
dollars billed.

(7) Travel—When travel costs exceed
$2,000 per invoice period, identify by trip,
the number of travelers, the duration of
travel, the point of origin, destination,
purpose of trip, transportation by unit price,
per diem rates on daily basis and total dollars
billed. Detailed reporting is not required for
local travel. The manner of breakdown, e.g.,
task order/delivery order basis with/without
separate program management, contract
period will be specified in the contract
instructions.

Note to paragraph (j) —Any costs requiring
advance consent by the Contracting Officer
will be considered improper and will be
disallowed, if claimed prior to receipt of
Contracting Officer consent. Include the total

cost claimed for the current and cumulative-
to-date periods. After the total amount
claimed, provide summary dollar amounts
disallowed on/the contract as of the date of
the invoice. Also include an explanation of
the changes in cumulative costs disallowed
by addressing each adjustment in terms of:
Voucher number, date, dollar amount,
source, and reason for the adjustment.
Disallowed costs should be identified in
unallowable accounts in the contractor’s
accounting system.

(k) Adjustment vouchers. Adjustment
vouchers should be submitted if finalized
indirect rates were received but the rates are
not for the entire period of performance. For
example, the base period of performance is
for a calendar year but your indirect rates are
by fiscal year. Hence, only part of the base
period can be adjusted for the applicable
final indirect rates. These invoices should be
annotated with “adj’” after the invoice
number.

(1) Final vouchers. Final Vouchers shall be
submitted if finalized rates have been
received for the entire period of performance.
For example, the base period of performance
is for a calendar year but your indirect rates
are by fiscal year. You have received
finalized rates for the entire base period that
encompass both fiscal years that cover the
base period. In accordance with FAR 52.216—
7, these invoices shall be submitted within
60 days after settlement of final indirect cost
rates. They should be annotated with the
word “Final” or “F” after the invoice
number. Due to system limitations, the
invoice number cannot be more than 11
characters to include spaces.

(m) Completion vouchers. In accordance
with FAR 52.216-7(d)(5), a completion
voucher shall be submitted within 120 days
(or longer if approved in writing by the
Contracting Officer) after settlement of the
final annual indirect cost rates for all years
of a physically complete contract. The
voucher shall reflect the settled amounts and
rates. It shall include settled subcontract
amounts and rates. The prime contractor is
responsible for settling subcontractor
amounts and rates included in the
completion invoice. Since EPA’s invoices
must be on a period of performance basis, the
contractor shall have a completion invoice
for each year of the period of performance.
This voucher must be submitted to the
Contracting Officer for review and approval
before final payment can be made on the
contract. The Contracting Officer may request
an audit of the completion vouchers before
final payment is made. In addition, once
approved, the Contracting Officer will
request the appropriate closeout paperwork
for the contract. For contracts separately
invoiced by delivery or task order, provide a
schedule showing final total costs claimed by
delivery or task order and in total for the
contract. In addition to the completion
voucher, the contractor must submit the
Contractor’s Release; Assignee’s Release, if
applicable; the Contractor’s Assignment of
Refunds, Rebates, Credits and other
Amounts; the Assignee’s Assignment of
Refunds, Rebates, Credits and other
Amounts, if applicable; and the Contractor’s
Affidavit of Waiver of Lien, when required by
the contract.

Alternate 1 (For use in fixed-rate and non-
commercial time & materials (T&M)
procurements) (date). If the procurement is
fixed-rate or non-commercial T&M, substitute
the basic (c)(2) paragraph with the following:

(c)(2) The invoice or request for contract
financing payment that employs a fixed rate
feature shall include current and cumulative
charges by contract labor category and by
other major cost elements such as travel,
equipment, and other direct costs. For
current costs, each cost element shall include
the appropriate supporting schedules
identified in the invoice preparation
instructions.

Alternate 2 (For use in all other
procurements where electronic invoicing via
the Invoice Processing Platform (IPP) is
required EXCEPT for simplified
acquisitions)(date). Use Alternate 2 for
contract/order types such as firm-fixed-price,
commercial items, architect-engineering and
construction for IPP purposes.

(a) Definitions. As used below—

Contract financing payment and invoice
payment are defined in Federal Acquisition
Regulation (FAR) 32.001.

Electronic form means an automated
system that transmits information
electronically from the initiating system to all
affected systems. Facsimile, email, and
scanned documents are not acceptable
electronic forms for submission of payment
requests. However, scanned documents are
acceptable when they are part of a
submission of a payment request made using
Invoice Processing Platform or another
electronic form authorized by the Contracting
Officer.

Payment request means any request for
contract financing payment or invoice
payment submitted by the Contractor under
this contract.

(b)(1) The Contractor shall submit invoices
using the electronic form invoicing program
Invoice Processing Platform (IPP), which is a
secure web-based service provided by the
U.S. Treasury that more efficiently manages
government invoicing.

(2) The Contractor’s Government Business
Point of Contact (as listed in System for
Award Management (SAM)) will receive
registration/enrollment instructions via email
from the IPP. Registration is free and the
Contractor must register within 3 to 5 days
of receipt of such email from IPP.

(3) Contractor assistance with enrollment
can be obtained by contacting the IPP
Production Helpdesk via email at
IPPCustomerSupport@fiscal.treasury.gov or
by telephone at (866) 973—3131.

(c) If the Contractor is unable to comply
with the requirement to use IPP for
submitting invoices for payment, the
Contractor shall submit a waiver request in
writing to the Contracting Officer. The
Contractor may submit an invoice using other
than IPP only when—

(1) The Contracting Officer administering
the contract for payment has determined, in
writing, that electronic form submission
would be unduly burdensome to the
Contractor; and in such cases, the
Contracting Officer shall modify the contract
to include a copy of the Determination; or
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(2) When the Governmentwide commercial
purchase card is used as the method of
payment.

(d) The Contractor shall submit any non-
electronic form payment requests using the
method or methods specified in the contract.

(e) Invoices submitted through IPP will be
either rejected, or accepted and paid, in their
entirety, and will not be paid on a partial
basis.

(f) In addition to the requirements of this
clause, the Contractor shall meet the
requirements of the appropriate payment
clauses in this contract when submitting
payment requests.

(g) If there are any additional invoice
instructions then please insert them below:

(End of clause)
[FR Doc. 2021-07580 Filed 4—14-21; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket Nos. FWS—-R4-ES-2017-0061 and
FWS-R4-ES-2020-0137; FFO9E2100
FXES11110900000 212]

RIN 1018-BC14; 1018-BD50

Endangered and Threatened Wildlife
and Plants; Threatened Species
Status, Section 4(d) Rule, and
Designation of Critical Habitat for
Panama City Crayfish

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period and announcement of
public hearing.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), reopen the
public comment period on the proposed
rule to list the Panama City crayfish
(Procambarus econfinae) as a threatened
species under the Endangered Species
Act of 1973, as amended (Act); propose
a rule issued under section 4(d) of the
Act (“4(d) rule”) for the species; and
propose to designate critical habitat for
the Panama City crayfish under the Act.
In total, approximately 7,177 acres
(2,904 hectares) in Bay County, Florida,
fall within the boundaries of the
proposed critical habitat designation, all
of which are currently occupied by the
species. We also announce the
availability of a draft economic analysis
(DEA) for the proposed designation of
critical habitat for the Panama City
crayfish. We will accept comments on
the proposed listing, 4(d) rule, and
critical habitat designation, as well as
the draft economic analysis, during the

open comment period. Finally, we
announce a public informational
meeting and public hearing on the
proposed listing rule and this proposed
rule.

DATES:

Written comments: The comment
period on the proposed rule that
published January 3, 2018 (83 FR 330),
is reopened. We will accept comments
on that proposed rule, as well as the
new proposals described in this
document, that are received or
postmarked on or before June 14, 2021.
Comments submitted electronically
using the Federal eRulemaking Portal
(see ADDRESSES, below) must be
received by 11:59 p.m. Eastern Time on
the closing date.

Public informational meeting and
public hearing: We will hold a public
informational meeting on May 4, 2021,
from 6 p.m. to 7:30 p.m., Central Time,
followed by a public hearing from 7:30
p-m. to 8:30 p.m., Central Time.

ADDRESSES: You may submit comments
on the proposed rules or draft economic
analysis by one of the following
methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter Docket No. FWS-R4-ES-2017-
0061 for the proposed listing, or FWS—
R4-ES-2020-0137 for the proposed 4(d)
rule and critical habitat designation
(including the associated draft economic
analysis), which are the docket numbers
for the rulemakings. Then, click on the
Search button. On the resulting page, in
the Search panel on the left side of the
screen, under the Document Type
heading, check the Proposed Rule box to
locate the correct document. You may
submit a comment by clicking on
“Comment Now!”

(2) By hard copy: Submit by U.S. mail
to: Public Comments Processing, Attn:
[Docket No. FWS—R4-ES—-2017-0061 for
the proposed listing, or FWS—-R4-ES—
2020-0137 for the proposed 4(d) rule
and critical habitat designation
(including the associated draft economic
analysis)], U.S. Fish and Wildlife
Service, MS: PRB/3W, 5275 Leesburg
Pike, Falls Church, VA 22041-3803.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see
Information Requested, below, for more
information).

Public informational meeting and
public hearing: The public
informational meeting and the public
hearing will be held virtually using the

Zoom platform. See Public Hearing,
below, for more information.
Availability of supporting materials:
For the proposed critical habitat
designation, the shapefiles from which
the maps are generated are included in
the administrative record and are
available at http://www.regulations.gov
under Docket No. FWS—-R4-ES-2020—
0137. Any additional tools or
supporting information that we may
develop for the critical habitat
designation may also be included in the
preamble and/or at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: ]ay
Herrington, Field Supervisor, U.S. Fish
and Wildlife Service, Florida Ecological
Services Field Office, 1601 Balboa
Avenue, Panama City, FL 32405;
telephone 904-731-3191; facsimile
904-731-3045. If you use a
telecommunications device for the deaf
(TDD), call the Federal Relay Service at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
section 4(d) of the Act, whenever any
species is listed as a threatened species,
we are required to issue any regulations
deemed necessary and advisable to
provide for the conservation of such
species. Also, any species that is
determined to be endangered or
threatened under the Act requires
critical habitat to be designated, to the
maximum extent prudent and
determinable. The Panama City crayfish
is proposed as a threatened species
under the Act, and this document
proposes regulations we deem necessary
and advisable under section 4(d) of the
Act, and also proposes to designate
critical habitat. Designations and
revisions of critical habitat can only be
completed by issuing a rule. In light of
the time that has passed since the
publication of the proposed listing rule
and the receipt of new scientific
information, we are also reopening the
comment period for the proposed listing
rule.

What this document does. We are
concurrently reopening the comment
period for the proposed listing rule,
proposing a 4(d) rule, and proposing to
designate critical habitat for the Panama
City crayfish. A draft economic analysis
on impacts expected from the critical
habitat proposal is also available.

The basis for our action. Under the
Act, we may determine that a species is
an endangered or threatened species
because of any of five factors: (A) The
present or threatened destruction,
modification, or curtailment of its


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 86, No. 71/Thursday, April 15, 2021/Proposed Rules

19839

habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. Our
proposed rule identified habitat loss and
fragmentation from development (Factor
A) as a primary threat to the Panama
City crayfish, making the species
warranted for protection as a threatened
species under the Act.

The Act provides a specific list of
prohibitions for endangered species
under section 9, but the Act does not
automatically extend these same
prohibitions to threatened species.
Under section 4(d), the Act instructs the
Secretary of the Interior (Secretary) to
issue any protective regulations deemed
necessary and advisable for the
conservation of threatened species. It
also indicates the Secretary may extend
some or all of the prohibitions in section
9 to threatened species. We are
proposing a 4(d) rule that specifically
tailors measures that provide for the
conservation of the Panama City
crayfish.

Section 4(a)(3) of the Act requires the
Secretary to designate critical habitat
concurrent with listing to the maximum
extent prudent and determinable.
Section 3(5)(A) of the Act defines
critical habitat as (i) the specific areas
within the geographical area occupied
by the species, at the time it is listed,
on which are found those physical or
biological features (I) essential to the
conservation of the species and (II)
which may require special management
considerations or protections; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed, upon a determination by the
Secretary that such areas are essential
for the conservation of the species.
Section 4(b)(2) of the Act states that the
Secretary must make the designation on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
other relevant impacts of specifying any
particular area as critical habitat.

We prepared an economic analysis of
the proposed designation of critical
habitat. In order to consider economic
impacts, we prepared an analysis of the
economic impacts of the proposed
critical habitat designation. We hereby
announce the availability of the draft
economic analysis and seek public
review and comment.

Peer review. In accordance with our
joint policy on peer review published in
the Federal Register on July 1, 1994 (59
FR 34270), and our August 22, 2016,

memorandum updating and clarifying
the role of peer review of listing actions
under the Act, we sought the expert
opinions of nine appropriate specialists
regarding version 1.1 of the species
status assessment (SSA) report, and four
appropriate specialists regarding version
2.0 of the SSA report. We received
responses from four specialists for each
version (total of eight peer reviews),
which informed this proposed rule. The
purpose of peer review is to ensure that
our listing determinations, critical
habitat designations, and 4(d) rules are
based on scientifically sound data,
assumptions, and analyses. The peer
reviewers have expertise in the species’
biology, habitat, and response to threats.

Information Requested

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other government
agencies, Native American Tribes, the
scientific community, industry, or any
other interested party concerning this
proposed rule. We particularly seek
comments concerning:

(1) The historical and current status
and distribution of the Panama City
crayfish, its biology and ecology,
specific threats (or lack thereof) and
regulations that may be addressing those
threats and ongoing conservation
measures for the species and its habitat.

(2) Information relevant to the factors
that are the basis for making a listing
determination for a species under
section 4(a) of the Act, which are:

(a) The present or threatened
destruction, modification, or
curtailment of the species’ habitat or
range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence and
threats to the species or its habitat.

(3) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the Act (16
U.S.C. 1531 et seq.), including
information to inform the following
factors that the regulations identify as
reasons why designation of critical
habitat may be not prudent:

(a) The species is threatened by taking
or other human activity and
identification of critical habitat can be
expected to increase the degree of such
threat to the species;

(b) The present or threatened
destruction, modification, or
curtailment of a species’ habitat or range
is not a threat to the species, or threats
to the species’ habitat stem solely from
causes that cannot be addressed through
management actions resulting from
consultations under section 7(a)(2) of
the Act;

(c) Areas within the jurisdiction of the
United States provide no more than
negligible conservation value, if any, for
a species occurring primarily outside
the jurisdiction of the United States; or

(d) No areas meet the definition of
critical habitat.

(4) Specific information on:

(a) The amount and distribution of
Panama City crayfish habitat;

(b) What areas, that are occupied at
the time of listing and that contain the
physical or biological features essential
to the conservation of the species,
should be included in the designation
and why;

(c) Special management
considerations or protection that may be
needed in critical habitat areas we are
proposing, including managing for the
potential effects of climate change;

(d) What areas not occupied at the
time of listing are essential for the
conservation of the species and why;

(e) Information about conservation
efforts that may affect proposed critical
habitat areas; and

(f) Information about the proposed
100-meter (328-foot) buffer within
secondary soils, and whether we should
consider increasing or decreasing that
buffer.

(5) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(6) Information on the projected and
reasonably likely impacts of climate
change on the Panama Gity crayfish and
proposed critical habitat.

(7) Any probable economic, national
security, or other relevant impacts of
designating any area that may be
included in the final designation, and
the benefits of including or excluding
specific areas.

(8) Information on the extent to which
the description of probable economic
impacts in the draft economic analysis
is a reasonable estimate of the likely
economic impacts and the description
of the environmental impacts in the
draft environmental assessment is
complete and accurate, especially in
light of impacts from Hurricane Michael
in October 2018.

(9) Whether any specific areas we are
proposing for critical habitat
designation should be considered for
exclusion under section 4(b)(2) of the
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Act, and whether the benefits of
potentially excluding any specific area
outweigh the benefits of including that
area under section 4(b)(2) of the Act.

(10) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding, or to better
accommodate public concerns and
comments.

(11) Information on regulations that
are necessary and advisable to provide
for the conservation of the Panama City
crayfish and that the Service can
consider in developing a 4(d) rule for
the species. In particular, information
concerning the extent to which we
should include any of the section 9
prohibitions in the 4(d) rule or whether
any other forms of take should be
excepted from the prohibitions in the
4(d) rule.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Please note that submissions merely
stating support for, or opposition to, the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is an endangered or a threatened
species must be made “solely on the
basis of the best scientific and
commercial data available.” Comments
previously submitted need not be
resubmitted, as they will be fully
considered in preparation of the final
rule.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in the ADDRESSES.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov.

Because we will consider all
comments and information we receive
during the comment period, our final
determinations may differ from this
proposal. Based on the new information
we receive (and any comments on that
new information), we may conclude that
the species is endangered instead of
threatened, or we may conclude that the
species does not warrant listing as either
an endangered species or a threatened
species. In addition, we may change the
parameters of the prohibitions or the
exceptions to those prohibitions if we
conclude it is appropriate in light of
comments and new information
received. For example, we may expand
the incidental-take prohibitions to
include prohibiting additional activities
if we conclude that those additional
activities are not compatible with
conservation of the species. Conversely,
we may establish additional exceptions
to the incidental-take prohibitions in the
final rule if we conclude that the
activities would facilitate or are
compatible with the conservation and
recovery of the species. For critical
habitat, our final designation may not
include all areas proposed, may include
some additional areas, and may exclude
some areas if we find the benefits of
exclusion outweigh the benefits of
inclusion.

Public Hearing

We are holding a public informational
meeting followed by a public hearing on
the date and at the time listed in DATES.
We are holding the public informational
meeting and public hearing via the
Zoom online video platform and via
teleconference so that participants can
attend remotely. For security purposes,
registration is required. To listen and
view the meeting and hearing via Zoom,
listen to the meeting and hearing by
telephone, or provide oral public
comments at the public hearing by
Zoom or telephone, you must register.
For information on how to register, or if
you encounter problems joining Zoom
the day of the meeting, visit http://
www.fws.gov/panamacity. Registrants
will receive the Zoom link and the
telephone number for the public
informational meeting and public
hearing. If applicable, interested
members of the public not familiar with
the Zoom platform should view the
Zoom video tutorials (https://
support.zoom.us/hc/en-us/articles/
206618765-Zoom-video-tutorials) prior
to the public informational meeting and
public hearing.

We are holding the public
informational meeting to present
information about the January 3, 2018,
proposed rule to list the Panama City

crayfish as a threatened species (83 FR
330) and to provide interested parties an
opportunity to ask questions about the
proposed 4(d) rule and proposed
designation of critical habitat. The
public hearing will provide interested
parties an opportunity to present verbal
testimony (formal, oral comments)
regarding the January 3, 2018, proposed
rule to list the Panama City crayfish as

a threatened species (83 FR 330), the
proposed 4(d) rule, and the proposed
designation of critical habitat. While the
public informational meeting will be an
opportunity for dialogue with the
Service, the public hearing is not: It is

a forum for accepting formal verbal
testimony. In the event there is a large
attendance, the time allotted for oral
statements may be limited. Therefore,
anyone wishing to make an oral
statement at the public hearing for the
record is encouraged to provide a
prepared written copy of their statement
to us through the Federal eRulemaking
Portal, or U.S. mail (see ADDRESSES,
above). There are no limits on the length
of written comments submitted to us.
Anyone wishing to make an oral
statement at the public hearing must
register before the hearing (http://
www.fws.gov/panamacity). The use of a
virtual public hearing is consistent with
our regulations at 50 CFR 424.16(c)(3).

Reasonable Accommodation

The Service is committed to providing
access to the public informational
meeting and public hearing for all
participants. Closed captioning will be
available during the public
informational meeting and public
hearing. Further, a full audio and video
recording and transcript of the public
hearing will be posted online at http://
www.fws.gov/panamacity after the
hearing. Participants will also have
access to live audio during the public
informational meeting and public
hearing via their telephone or computer
speakers. Persons with disabilities
requiring reasonable accommodations to
participate in the meeting and/or
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT at least 5 business days prior
to the date of the meeting and hearing
to help ensure availability. An
accessible version of the Service’s
public informational meeting
presentation will also be posted online
at http://www.fws.gov/panamacity prior
to the meeting and hearing (see DATES,
above). See http://www.fws.gov/
panamacity for more information about
reasonable accommodation.
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Previous Federal Actions

All previous Federal actions are
described in the proposal to list the
Panama City crayfish as a threatened
species under the Act published in the
Federal Register on January 3, 2018 (83
FR 330).

Supporting Documents

A species status assessment (SSA)
team prepared an SSA report for the
Panama City crayfish. The SSA team
was composed of Service biologists, in
consultation with other species experts.
The SSA report represents a
compilation of the best scientific and
commercial data available concerning
the status of the species, including the
impacts of past, present, and future
factors (both negative and beneficial)
affecting the species. The Service sent
version 1.1 of the SSA report to nine
independent peer reviewers and
received four responses. The Service
also sent the SSA report to two
academic partners for review, and we
received review from both partners. The
Service sent version 2.0 of the SSA
report to four peer reviewers and
received four responses.

Background

It is our intent to discuss in this
document only those topics directly
relevant to the new scientific
information procured and analyzed
since the proposed listing rule’s
publication, in addition to discussing
the proposed section 4(d) rule and
designation of critical habitat for the
Panama City crayfish. For more
information on the Panama City crayfish
generally, refer to the proposed listing
rule published in the Federal Register
on January 3, 2018 (83 FR 330). A
thorough review of the taxonomy, life
history, and ecology of the Panama City
crayfish (Procambarus econfinae) is
presented in the revised SSA report,
version 2.0 (Service 2019).

Species Description

The Panama City crayfish is a small,
semi-terrestrial crayfish that grows to
about 2 inches (in) (50.8 millimeters
(mm)) in length (minus claws), and is
found in south-central Bay County,
Florida. The species’ color pattern
consists of a medium dark-brown
background color, lighter brown mid-
dorsal stripe, and darker brown
dorsolateral stripes (FWC 2016, p. 1).
The Panama City crayfish was first
described by Hobbs in 1942 from Bay
County, Panama City, Florida.
Currently, the Panama City crayfish is
classified in the family Cambaridae and
is considered a valid taxon by the
scientific community (Taylor et al. 1996,

2007; Integrated Taxonomic Information
System 2017).

The life history of the Panama City
crayfish specifically is not well known.
Cambarid crayfish may live about 2.5 to
3 years (Hobbs 2001, p. 977), with a
generation period of 2 years. For this
family of crayfish, the majority breed
more than once, with mating among
mature yearlings frequent; however,
many individuals do not become
sexually active until late summer or fall.
Females may produce between 30 and
160 eggs and have been found with eggs
and/or young from March through
September. Juveniles are most
frequently found in the summer and
have been observed through December,
so young appear to be produced from at
least March through December.
Juveniles can be carried overland by
moving water during rainy periods,
which aids in dispersal (Keppner and
Keppner 2002, p. 11).

Eight crayfish species occur within
the range of the Panama City crayfish,
although only the hatchet crayfish,
Procambarus kilbyi, and the jackknife
crayfish, Procambarus hubbelli, are
found in the same habitat as the Panama
City crayfish and may co-occur with it
(FWC 2017). The Panama City crayfish
is not known to hybridize with other
species of crayfish.

Historically, the species inhabited
natural and often temporary bodies of
shallow fresh water within open pine
flatwoods and wet prairie-marsh
communities. However, most of these
communities have been cleared for
residential or commercial development
or replaced with slash pine plantations.
The Panama City crayfish currently
inhabits the waters of grassy, gently
sloped ditches and swales, slash pine
plantations, utility rights-of-way, and a
few remnant parcels protected under
wetland and private easements (FWC
2016, p. 2).

The highest densities of Panama City
crayfish have been recorded in areas
with little to no shrub or tree cover
(FWC 2016, p. 2). Suitable habitat is
normally dominated by herbaceous
vegetation. Lowest population densities
have occurred in small, open sites
where shrubs or trees were present, or
in the furrows between bedding rows in
some pine plantations (Keppner and
Keppner 2005). When encountered in
dense titi (Cyrilla racemiflora and
Cliftonia monophylla) swamps, the
species was associated with temporarily
inundated areas open to the sun with
some herbaceous vegetation. Such sites
may be considered secondary or
suboptimal habitat for the species. On
sites where mixed habitat features are
present (e.g., partially wooded sites or

sites with permanent, deep-water
ponds), the Panama City crayfish
appears to select favorable areas
dominated by herbaceous vegetation,
with shallow or fluctuating water levels
(FWC 2016, p. 3; Keppner and Keppner
2005).

The Panama City crayfish relies on
particular soil types for burrow
construction and supporting the
herbaceous vegetation; these soil types
are categorized as core or secondary
soils. Core soils provide the best
substrate to support the species;
secondary soils are less ideal but still
used. The core and secondary soil types
that support Panama City crayfish
within the species’ known range are
described in more detail in the SSA
report (Service 2019, pp. 23—24).

Panama City crayfish build burrows
for shelter, which are normally in or
adjacent to surface water when it is
present on the hydric soils they inhabit
(Hobbs 1981). They construct burrows
that contact the water table as the
surface water of their habitat recedes,
and they occupy burrows when surface
water is absent or during periods of
extreme water temperatures. They
emerge from the burrows when surface
water is present again or water
temperatures are favorable. It appears
that they can survive significant periods
of drought in their burrows when they
can maintain contact with the water
table. During these dry periods, the
Panama City crayfish excavates and
lives in unbranched burrows up to 3 feet
long that extend down to the water
table, thereby enabling the species to
remain adequately hydrated and survive
(FWC 2016, p. 3).

Little is known about the specific
feeding habits of the Panama City
crayfish. Observations on Panama City
crayfish that were held in aquaria
spanning 1.5 plus years (Keppner 2014,
entire) indicate that they are detritivores
and herbivores. Specimens were offered
dead animal material, but they avoided
it in favor of processing the substrate for
particles of prepared fish food and the
fresh aquatic vegetation that were
provided as primary food sources.
Herbaceous vegetation likely serves as a
food source for the Panama City
crayfish.

The Panama City crayfish historically
ranged throughout south-central Bay
County, Florida, within a 56-square-
mile area (see figure, below). The
historical range likely created one
population connected by core and
secondary soils. As urban growth came
to Panama City, the range became
fragmented and isolated patches. Today,
the species has 12 localized populations
that can be divided into two distinct
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groups: The western and eastern group.
The western group includes eight
populations, and the eastern group
includes four populations. The 12

populations are described in more detail
in the SSA report (Service 2019, pp. 37—
52), and are referred to as 19th Street,
Old Airport, 390 West, Talkington,

Minnesota, Edwards, Transmitter West,
College Point, Deer Point, High Point,
Star, and Transmitter East.

BILLING CODE 4333-15-P

B0l of Mexico

YWashington

Bay
County,
Fiorida

& PCC Range

T —

Figure: Range of the Panama City crayfish.

BILLING CODE 4333-15-C
Conservation Strategy

We developed a conservation strategy
for Panama City crayfish to identify
critical conservation needs (Service
2017, entire). In this conservation
strategy, we rely on the known
persistence over time of small
populations and published meta-
analysis (Traill 2007, entire) to estimate
that 2,200 acres of actively managed
habitat permanently protected and

managed within at least seven
population units should ensure the
Panama City crayfish remains viable for
the foreseeable future. This acreage
amount is based on a minimum viable
population size (MVP) for Panama City
crayfish of 5,137 individuals.

Applying the MVP of 5,137
individuals to an estimate of Panama
City crayfish population density gives
us an estimate of the minimum viable
habitat area required to support highly
resilient crayfish populations. Thus far,

our estimated population sizes at three
sites (19th Street, Transmitter West,
Talkington) have ranged from 34 to 623
Panama City crayfish in overall habitat
areas ranging from 3 to 232 acres (1.2 to
93.9 hectares). Population estimates
ranged from 3 to 9 crayfish per acre,
which would equate to 6,600 to 19,800
Panama City crayfish if applied across
the currently occupied range of the
species.

The Panama City crayfish needs
multiple resilient populations spread
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across its range to avoid extinction,
although how much redundancy among
populations is often uncertain. We
currently estimate that 2,200 acres (890
hectares) of permanently protected
Panama City crayfish habitat would
sustain the viability of multiple (up to
7) populations depending on habitat
quality. We estimate that protecting at
least four large core populations with
between 200 and 800 acres (81 and 324
hectares) within each population, in
addition to three smaller populations
(less than 200 acres (81 hectares) in
size), to be managed with fire or
mowing every 2 to 3 years, along with
a plan to restore existing conservation
easements that have suitable soils for
the crayfish will sustain the crayfish
into the future (Service 2017, entire).
While additional field studies should
help to refine this estimate, we
determined the conservation goal of
2,200 acres that are permanently
protected (890 hectares) would support
Panama City crayfish for the foreseeable
future. However, at this time,
agreements are not in place to ensure
the necessary protections, and we do
not have certainty about whether and
where, or in what configuration, those
protections may occur on the landscape.

New Information Regarding Species
Status Assessment

On January 3, 2018, we proposed to
list the Panama City crayfish as a
threatened species (83 FR 330). We
accepted comments on the proposal for
60 days, ending on March 5, 2018.
Based on information we received
during the public comment period, we
revised the analysis in our SSA report
(version 2.0, Service 2019, entire). See
Appendix IV of the report for details
regarding the changes made from
version 1.1 to version 2.0 (Service 2019,
p. 114). Notably, new genetic
information was incorporated into the
analysis resulting in the 231-north
population being combined with the
Star population because they were
found to be not genetically distinct; that
combined population is now referred to
as the Star Avenue population (Duncan
et al. 2017, entire). In addition, several
of the names of the populations were
modified to better reflect location
information.

Based on comments received, the
current condition analysis was revised
to adjust population factors and add
information on mark-recapture
population estimates. Additionally, the
habitat ranking analysis was revised
based on information provided during
peer review, resulting in revised current
habitat conditions for several of the
populations (Service 2019, pp. 61-62).

Subsequent to the proposed listing,
Hurricane Michael made landfall in
Panama City, Florida, on October 10,
2018. A quick assessment was
conducted a few weeks post-storm by
the Florida Fish and Wildlife
Commission (FWC) (FWC 2018, entire),
noting downed trees and difficulty for
mowing maintenance activities in
Panama City crayfish habitats. Power
outages from the storm necessitated use
of heavy equipment in powerline
habitat areas, resulting in extensive
rutting and soil compaction in Panama
City crayfish habitat. Despite
widespread impacts to many areas post-
storm, preliminary mark-recapture
survey efforts did not show any
reduction in Panama City crayfish
population size estimates compared to
pre-storm estimates.

The future condition tables and
subsequent interpretations were revised
based on new analysis (Service 2019,
Pp- 79-93). In summary, the overall
estimate of the Panama City crayfish’s
resiliency remains low across the
majority of its geographic range,
particularly in the urbanized western
portion. As a result, Panama City
crayfish may become extirpated from
the vast majority of its range. Future
development will likely result in low
resiliency, redundancy, and
representation across 70 percent of the
species’ range by 2030. However, as
described below, if the remainder (i.e.,
eastern portion) is protected from
development and conservation efforts
are focused in the less developed habitat
areas, the species is predicted to sustain
populations in the wild for the
foreseeable future. The most notable
revision to the SSA report is the
inclusion of a new conservation
scenario for our analysis of future
conditions (Service 2019, pp. 93—-98).
This conservation scenario is based on
the conservation strategy that includes
permanent protection and management
of approximately 2,200 acres (890
hectares) of habitat across seven
populations (Service 2017, entire). The
predicted outcomes of the conservation
scenario are straightforward, with
populations with higher resiliency
continuing to maintain or have
improved resiliency in the future as
land management efforts improve.
Although anticipated habitat protection
and habitat management will not
immediately change any of the overall
current condition ranks, it should, when
coupled with the population
management measures agreed to by
FWC and the Service, ensure that
populations with high resiliency will
remain so regardless of future

development, which is the primary
threat to the Panama City crayfish.
Additionally, population management
measures (e.g., translocation) detailed in
this scenario should improve the genetic
health and population size of several
managed populations. Finally,
improved monitoring and applied
research agreed to by the Service and
FWC should also improve our
knowledge of the status of each
population to better adjust management
actions as needed in the future.

Bay County staff and staff with the
Florida Department of Transportation
(FDOT) have taken the initiative to
expedite conservation of the Panama
City crayfish. These efforts, when
merged with a longstanding partnership
between the FWC and the Service,
provide the potential for a significant
change in the outlook on the future
status of the Panama City crayfish. The
prospect of a large acquisition of land to
protect the species from its primary
threat of habitat loss through
development is being considered by
those who have a stake in the
conservation of the Panama City
crayfish. Along with a variety of habitat
management commitments to be
implemented by, or with the oversight
of, FWC, the Service, and local partners,
this could provide a substantial and
immediate benefit to a species that is
experiencing rapid declines in its small
remaining habitat areas.

We have carefully assessed this new
scientific and commercial information
in light of the past, present, and future
threats to the Panama City crayfish. Our
analysis of this information indicates
that, at the species level, habitat
development continues to be the
primary factor affecting the Panama City
crayfish now and into the future.

Based on our analysis of the species’
current and future conditions, we
conclude that the population and
habitat factors used to determine the
resiliency, representation, and
redundancy for Panama City crayfish
will continue to decline so that it is
likely that the species will become in
danger of extinction within the
foreseeable future throughout its range.
Therefore, on the basis of the best
available scientific and commercial
information, we affirm our proposed
listing of the Panama City crayfish as a
threatened species in accordance with
sections 3(20) and 4(a)(1) of the Act.
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Proposed Rule Issued Under Section
4(d) of the Act for the Panama City
Crayfish

Background

Section 4(d) of the Act contains two
sentences. The first sentence states that
the Secretary shall issue such
regulations as he deems necessary and
advisable to provide for the
conservation of species listed as
threatened. The U.S. Supreme Court has
noted that statutory language like
“necessary and advisable” demonstrates
a large degree of deference to the agency
(see Webster v. Doe, 486 U.S. 592
(1988)). Conservation is defined in the
Act to mean the use of all methods and
procedures which are necessary to bring
any endangered species or threatened
species to the point at which the
measures provided pursuant to the Act
are no longer necessary. Additionally,
the second sentence of section 4(d) of
the Act states that the Secretary may by
regulation prohibit with respect to any
threatened species any act prohibited
under section 9(a)(1), in the case of fish
or wildlife, or section 9(a)(2), in the case
of plants. Thus, the combination of the
two sentences of section 4(d) provides
the Secretary with wide latitude of
discretion to select and promulgate
appropriate regulations tailored to the
specific conservation needs of the
threatened species. The second sentence
grants particularly broad discretion to
the Service when adopting the
prohibitions under section 9.

The courts have recognized the extent
of the Secretary’s discretion under this
standard to develop rules that are
appropriate for the conservation of a
species. For example, courts have
upheld rules developed under section
4(d) as a valid exercise of agency
authority where they prohibited take of
threatened wildlife or include a limited
taking prohibition (see Alsea Valley
Alliance v. Lautenbacher, 2007 U.S.
Dist. Lexis 60203 (D. Or. 2007);
Washington Environmental Council v.
National Marine Fisheries Service, 2002
U.S. Dist. Lexis 5432 (W.D. Wash.
2002)). Courts have also upheld 4(d)
rules that do not address all of the
threats a species faces (see State of
Louisiana v. Verity, 853 F.2d 322 (5th
Cir. 1988)). As noted in the legislative
history when the Act was initially
enacted, “once an animal is on the
threatened list, the Secretary has an
almost infinite number of options
available to him with regard to the
permitted activities for those species. He
may, for example, permit taking, but not
importation of such species, or he may
choose to forbid both taking and
importation but allow the transportation

of such species” (H.R. Rep. No. 412,
93rd Cong., 1st Sess. 1973).

Exercising this authority under the
Act’s section 4(d), we have developed a
proposed rule that is designed to
address the Panama City crayfish’s
specific threats and conservation needs.
Although the statute does not require us
to make a “necessary and advisable”
finding with respect to the adoption of
specific prohibitions under section 9,
we find that this rule as a whole satisfies
the requirement in section 4(d) of the
Act to issue regulations deemed
necessary and advisable to provide for
the conservation of the Panama City
crayfish. As described in the Summary
of Biological Status and Threats section
of the proposed listing rule (83 FR 330;
January 3, 2018), we concluded that the
Panama City crayfish is likely to become
in danger of extinction within the
foreseeable future primarily due to
habitat loss and degradation, habitat
fragmentation, and subpopulation
isolation due to development.

The provisions of this proposed 4(d)
rule would promote conservation of the
Panama City crayfish by encouraging
management of the landscape in ways
that meet the conservation needs of the
Panama City crayfish and are consistent
with land management considerations.
The provisions of this proposed rule are
one of many tools that we would use to
promote the conservation of the Panama
City crayfish. This proposed 4(d) rule
would apply only if and when we
finalize the listing of the Panama City
crayfish as a threatened species.

Provisions of the Proposed 4(d) Rule

This proposed 4(d) rule would
provide for the conservation of the
Panama City crayfish by prohibiting the
following activities, except as otherwise
authorized or permitted: Importing or
exporting; take; possession and other
acts with unlawfully taken specimens;
delivering, receiving, transporting, or
shipping in interstate or foreign
commerce in the course of commercial
activity; or selling or offering for sale in
interstate or foreign commerce.

Multiple factors are affecting the
status of the Panama City crayfish, with
the primary threats resulting in habitat
loss and degradation, habitat
fragmentation, and population isolation.
A range of activities have the potential
to affect these species, including
farming and grazing practices, improper
silvicultural practices, creation of
roadside ditches, rights-of-way,
development of residential or
commercial properties, and collection
for bait (Service 2019, pp. 65-66). These
threats, which are expected to be
exacerbated by continued development

along with the effects of climate change,
were central to our assessment of the
future viability of the Panama City
crayfish.

Under the Act, “take” means to
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
to attempt to engage in any such
conduct. Some of these provisions have
been further defined in regulations at 50
CFR 17.3. Take can result knowingly or
otherwise, by direct and indirect
impacts, intentionally or incidentally.
Regulating incidental and intentional
take would help preserve the species’
remaining populations, slow their rate
of decline, and decrease synergistic,
negative effects from other stressors.
Therefore, we propose to prohibit
intentional and incidental take of the
Panama City crayfish, except for those
actions and activities specifically
excepted by the 4(d) rule.

We may issue permits to carry out
otherwise prohibited activities,
including those described above,
involving threatened wildlife under
certain circumstances. Regulations
governing permits for threatened
wildlife are codified at 50 CFR 17.32.
With regard to threatened wildlife, a
permit may be issued for the following
purposes: For scientific purposes, to
enhance the propagation or survival of
the species, for economic hardship, for
zoological exhibition, for educational
purposes, for incidental taking, or for
special purposes consistent with the
purposes of the Act. There are also
certain statutory exemptions from the
prohibitions, which are found in
sections 9 and 10 of the Act.

The proposed 4(d) rule would also
provide for the conservation of the
species by allowing exceptions to
actions and activities that, while they
may have some minimal level of
disturbance or take to the Panama City
crayfish, are not expected to rise to the
level that would negatively impact the
species’ conservation and recovery
efforts. The proposed exceptions to
these prohibitions include conservation
efforts by the Service or State wildlife
agencies, and certain development
practices, select land management
activities, and some utility actions
(described below) that are expected to
have negligible impacts to the Panama
City crayfish and its habitat.

The first exception is for conservation
and restoration efforts for listed species
by the Service or State wildlife agencies,
including, but not limited to, collection
of broodstock, tissue collection for
genetic analysis, captive propagation,
and subsequent stocking into
unoccupied areas within the historical
range of the species, and follow-up
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monitoring. The proposed 4(d) rule
would allow take of the Panama City
crayfish without a permit by any
employee or agent of the Service or a
State conservation agency designated by
the agency for such purposes and when
acting in the course of their official
duties if such action is necessary to aid
a sick, injured, or orphaned specimen;
to dispose of a dead specimen; or to
salvage a dead specimen which may be
useful for scientific study.

We recognize our special and unique
relationship with our State natural
resource agency partners in contributing
to conservation of listed species. State
agencies often possess scientific data
and valuable expertise on the status and
distribution of endangered, threatened,
and candidate species of wildlife and
plants. State agencies, because of their
authorities and their close working
relationships with local governments
and landowners, are in a unique
position to assist the Services in
implementing all aspects of the Act. In
this regard, section 6 of the Act provides
that the Services shall cooperate to the
maximum extent practicable with the
States in carrying out programs
authorized by the Act. Therefore, any
qualified employee or agent of a State
conservation agency that is a party to a
cooperative agreement with the Service
in accordance with section 6(c) of the
Act, who is designated by his or her
agency for such purposes, would be able
to conduct activities designed to
conserve the Panama City crayfish that
may result in otherwise prohibited take
without additional authorization. In
addition, Federal and State wildlife law
enforcement officers, working in
coordination with Service field office
personnel, may possess, deliver, carry,
transport, or ship Panama City crayfish
taken in violation of the Act as
necessary.

The second exception is for certain
development activities that will have
negligible or beneficial effects on the
Panama City crayfish and its habitat,
including: Maintenance of existing
structures and construction or
reconstruction activities that occur
within the existing footprint of
previously developed areas; new
structures that occur within 100 feet of
existing structures on an individual
private landowner’s property and with a
new footprint less than 1,000 square feet
(ft2), such as a pool or shed associated
with an existing house; culvert
installations for individual landowners
not associated with larger
developments; installation of platforms
or boardwalks for recreational purposes
on conservation lands that allow
sunlight of sufficient levels to maintain

herbaceous groundcover; and paths
used for nonmotorized activities as long
as the project footprint, including
construction impacts, impacts no more
than 5 percent of the acreage in core or
secondary soils within properties under
a conservation easement.

The third exception is for select land
management activities related to
silvicultural (forestry) activities and
invasive species control that help
maintain habitat for Panama City
crayfish and agricultural maintenance
activities, that have de minimus effects.
Silviculture activities within secondary
soils including tree thinning, harvest
(including clearcutting), site
preparation, planting, and replanting
following state best management
practices (BMPs) (FDACS 2008, entire)
are excepted as the species has persisted
in lands under timber management
where native groundcover species
recolonize naturally. Prescribed
burning, wildfire control efforts,
herbicide applications targeting exotic
plants or shrub species are excepted
when following all other state and
federal BMPs or permits associated with
these actions. Finally, agricultural
maintenance activities in pasture and
rangelands (including cattle operations)
that were established prior to
publication of the proposed listing rule
(January 3, 2018) that do not have
indirect impacts to adjacent Panama
City crayfish habitat will be excepted.

The fourth exception is for some
utility actions that are expected to have
minimal impacts to the Panama City
crayfish or its habitat. These include
ditch mowing and maintenance
activities outside of critical habitat
units, or ditch mowing and maintenance
within critical habitat units after
coordination with the local FWS office.
Culvert replacements or maintenance
that do not adversely affect, but improve
or restore, the natural hydrology are
excepted. In coordination with the local
FWS office, the following are excepted:
Maintenance of rights-of-way, powerline
and pole placements and replacements,
and directional boring by utility owners.

We reiterate that these actions and
activities may have some minimal level
of take of the Panama City crayfish, but
any such take is expected to be rare and
insignificant, and is not expected to
negatively impact the species’
conservation and recovery efforts. We
expect the restoration activities to have
a net beneficial effect on the species.
Across the species’ range, habitat has
been degraded and fragmented by
development and land use changes. The
habitat restoration activities in the
proposed 4(d) rule are intended to

improve habitat conditions for the
species in the long term.

Nothing in this proposed 4(d) rule
would change in any way the recovery
planning provisions of section 4(f) of the
Act, the consultation requirements
under section 7 of the Act, or the ability
of the Service to enter into partnerships
for the management and protection of
the Panama City crayfish. However,
interagency cooperation may be further
streamlined through planned
programmatic consultations for the
species between Federal agencies and
the Service, where appropriate. We ask
the public, particularly State agencies
and other interested stakeholders that
may be affected by the proposed 4(d)
rule, to provide comments and
suggestions regarding additional
guidance and methods that the Service
could provide or use, respectively, to
streamline the implementation of this
proposed 4(d) rule (see Information
Requested, above).

Proposed Critical Habitat
Determination

Background

Critical habitat is defined in section 3
of the Act as:

(1) The specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features.

(a) Essential to the conservation of the
species, and

(b) Which may require special
management considerations or
protection; and

(2) Specific areas outside the
geographical area occupied by the
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species.

Our regulations at 50 CFR 424.02
define the geographical area occupied
by the species as an area that may
generally be delineated around species’
occurrences, as determined by the
Secretary (i.e., range). Such areas may
include those areas used throughout all
or part of the species’ life cycle, even if
not used on a regular basis (e.g.,
migratory corridors, seasonal habitats,
and habitats used periodically, but not
solely by vagrant individuals).

Conservation, as defined under
section 3 of the Act, means to use and
the use of all methods and procedures
that are necessary to bring an
endangered or threatened species to the
point at which the measures provided
pursuant to the Act are no longer
necessary. Such methods and
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procedures include, but are not limited
to, all activities associated with
scientific resources management such as
research, census, law enforcement,
habitat acquisition and maintenance,
propagation, live trapping, and
transplantation, and, in the
extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, may
include regulated taking.

Critical habitat receives protection
under section 7 of the Act through the
requirement that Federal agencies
ensure, in consultation with the Service,
that any action they authorize, fund, or
carry out is not likely to result in the
destruction or adverse modification of
critical habitat. The designation of
critical habitat does not affect land
ownership or establish a refuge,
wilderness, reserve, preserve, or other
conservation area. Designation also does
not allow the government or public to
access private lands, nor does
designation require implementation of
restoration, recovery, or enhancement
measures by non-Federal landowners.
Where a landowner requests Federal
agency funding or authorization for an
action that may affect a listed species or
critical habitat, the Federal agency
would be required to consult with the
Service under section 7(a)(2) of the Act.
However, even if the Service were to
conclude that the proposed activity
would result in destruction or adverse
modification of the critical habitat, the
Federal action agency and the
landowner are not required to abandon
the proposed activity, or to restore or
recover the species; instead, they must
implement “reasonable and prudent
alternatives” to avoid destruction or
adverse modification of critical habitat.

Under the first prong of the Act’s
definition of critical habitat, areas
within the geographical area occupied
by the species at the time it was listed
are included in a critical habitat
designation if they contain physical or
biological features (1) which are
essential to the conservation of the
species and (2) which may require
special management considerations or
protection. For these areas, critical
habitat designations identify, to the
extent known using the best scientific
and commercial data available, those
physical or biological features that are
essential to the conservation of the
species (such as space, food, cover, and
protected habitat). In identifying those
physical or biological features that occur
in specific occupied areas, we focus on
the specific features that are essential to
support the life-history needs of the
species, including, but not limited to,
water characteristics, soil type,

geological features, prey, vegetation,
symbiotic species, or other features. A
feature may be a single habitat
characteristic or a more complex
combination of habitat characteristics.
Features may include habitat
characteristics that support ephemeral
or dynamic habitat conditions. Features
may also be expressed in terms relating
to principles of conservation biology,
such as patch size, distribution
distances, and connectivity.

Under the second prong of the Act’s
definition of critical habitat, we can
designate critical habitat in areas
outside the geographical area occupied
by the species at the time it is listed,
upon a determination that such areas
are essential for the conservation of the
species. When designating critical
habitat, the Secretary will first evaluate
areas occupied by the species. The
Secretary will only consider unoccupied
areas to be essential where a critical
habitat designation limited to
geographical areas occupied by the
species would be inadequate to ensure
the conservation of the species. In
addition, for an unoccupied area to be
considered essential, the Secretary must
determine that there is a reasonable
certainty both that the area will
contribute to the conservation of the
species and that the area contains one
or more of those physical or biological
features essential to the conservation of
the species.

Section 4 of the Act requires that we
designate critical habitat on the basis of
the best scientific data available.
Further, our Policy on Information
Standards Under the Endangered
Species Act (published in the Federal
Register on July 1, 1994 (59 FR 34271)),
the Information Quality Act (section 515
of the Treasury and General
Government Appropriations Act for
Fiscal Year 2001 (Pub. L. 106-554; H.R.
5658)), and our associated Information
Quality Guidelines provide criteria,
establish procedures, and provide
guidance to ensure that our decisions
are based on the best scientific data
available. They require our biologists, to
the extent consistent with the Act and
with the use of the best scientific data
available, to use primary and original
sources of information as the basis for
recommendations to designate critical
habitat.

When we are determining which areas
should be designated as critical habitat,
our primary source of information is
generally the information from the SSA
report and information developed
during the listing process for the
species. Additional information sources
may include any generalized
conservation strategy, criteria, or outline

that may have been developed for the
species; the recovery plan for the
species; articles in peer-reviewed
journals; conservation plans developed
by States and counties; scientific status
surveys and studies; biological
assessments; other unpublished
materials; or experts’ opinions or
personal knowledge.

Habitat is dynamic, and species may
move from one area to another over
time. We recognize that critical habitat
designated at a particular point in time
may not include all of the habitat areas
that we may later determine are
necessary for the recovery of the
species. For these reasons, a critical
habitat designation does not signal that
habitat outside the designated area is
unimportant or may not be needed for
recovery of the species. Areas that are
important to the conservation of the
species, both inside and outside the
critical habitat designation, and where
the species may be present, will
continue to be subject to: (1)
Conservation actions implemented
under section 7(a)(1) of the Act; (2)
regulatory protections afforded by the
requirement in section 7(a)(2) of the Act
for Federal agencies to ensure their
actions are not likely to jeopardize the
continued existence of any endangered
or threatened species; and (3) the
prohibitions found in section 9 of the
Act. Federally funded or permitted
projects affecting listed species outside
their designated critical habitat areas
may still result in jeopardy findings in
some cases. These protections and
conservation tools will continue to
contribute to recovery of this species.
Similarly, critical habitat designations
made on the basis of the best available
information at the time of designation
will not control the direction and
substance of future recovery plans,
habitat conservation plans (HCPs), or
other species conservation planning
efforts if new information available at
the time of these planning efforts calls
for a different outcome.

Prudency Determination

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary shall
designate critical habitat at the time the
species is determined to be an
endangered or threatened species. Our
regulations (50 CFR 424.12(a)(1)) state
that the Secretary may, but is not
required to, determine that a
designation would not be prudent in the
following circumstances:

(i) The species is threatened by taking
or other human activity and



Federal Register/Vol. 86, No. 71/Thursday, April 15, 2021/Proposed Rules

19847

identification of critical habitat can be
expected to increase the degree of such
threat to the species;

(ii) The present or threatened
destruction, modification, or
curtailment of a species’ habitat or range
is not a threat to the species, or threats
to the species’ habitat stem solely from
causes that cannot be addressed through
management actions resulting from
consultations under section 7(a)(2) of
the Act;

(iii) Areas within the jurisdiction of
the United States provide no more than
negligible conservation value, if any, for
a species occurring primarily outside
the jurisdiction of the United States;

(iv) No areas meet the definition of
critical habitat; or

(v) The Secretary otherwise
determines that designation of critical
habitat would not be prudent based on
the best scientific data available.

As discussed in the January 3, 2018,
proposed listing rule (83 FR 330), there
is currently no imminent threat of take
attributed to collection or vandalism
identified under Factor B for this
species, and identification and mapping
of critical habitat is not expected to
initiate any such threat. In our SSA and
proposed listing determination for the
Panama City crayfish, we determined
that the present or threatened
destruction, modification, or
curtailment of habitat or range is a
threat to the Panama City crayfish and
that those threats in some way can be
addressed by section 7(a)(2)
consultation measures. The species
occurs wholly in the jurisdiction of the
United States, and we are able to
identify areas that meet the definition of
critical habitat. Therefore, because none
of the circumstances enumerated in our
regulations at 50 CFR 424.12(a)(1) apply
and because there are no other
circumstances the Secretary has
identified for which this designation of
critical habitat would be not prudent,
we have determined that the
designation of critical habitat is prudent
for the Panama City crayfish.

Critical Habitat Determinability

Having determined that designation is
prudent, under section 4(a)(3) of the Act
we must find whether critical habitat for
the Panama City crayfish is
determinable. Our regulations at 50 CFR
424.12(a)(2) state that critical habitat is
not determinable when one or both of
the following situations exist:

(i) Data sufficient to perform required
analyses are lacking, or

(ii) The biological needs of the species
are not sufficiently well known to
identify any area that meets the
definition of “critical habitat.”

When critical habitat is not
determinable, the Act allows the Service
an additional year to publish a critical
habitat designation (16 U.S.C.
1533(b)(6)(C)(ii)).

We reviewed the available
information pertaining to the biological
needs of the species and habitat
characteristics where this species is
located. This and other information
represent the best scientific data
available and led us to conclude that the
designation of critical habitat is
determinable for the Panama City
crayfish.

Physical or Biological Features Essential
to the Conservation of the Species

In accordance with section 3(5)(A)(@)
of the Act and regulations at 50 CFR
424.12(b), in determining which areas
we will designate as critical habitat from
within the geographical area occupied
by the species at the time of listing, we
consider the physical or biological
features that are essential to the
conservation of the species and that may
require special management
considerations or protection. The
regulations at 50 CFR 424.02 define
“physical or biological features essential
to the conservation of the species” as
the features that occur in specific areas
and that are essential to support the life-
history needs of the species, including,
but not limited to, water characteristics,
soil type, geological features, sites, prey,
vegetation, symbiotic species, or other
features. A feature may be a single
habitat characteristic or a more complex
combination of habitat characteristics.
Features may include habitat
characteristics that support ephemeral
or dynamic habitat conditions. Features
may also be expressed in terms relating
to principles of conservation biology,
such as patch size, distribution
distances, and connectivity. For
example, physical features essential to
the conservation of the species might
include gravel of a particular size
required for spawning, alkaline soil for
seed germination, protective cover for
migration, or susceptibility to flooding
or fire that maintains necessary early-
successional habitat characteristics.
Biological features might include prey
species, forage grasses, specific kinds or
ages of trees for roosting or nesting,
symbiotic fungi, or a particular level of
nonnative species consistent with
conservation needs of the listed species.
The features may also be combinations
of habitat characteristics and may
encompass the relationship between
characteristics or the necessary amount
of a characteristic essential to support
the life history of the species.

In considering whether features are
essential to the conservation of the
species, we may consider an appropriate
quality, quantity, and spatial and
temporal arrangement of habitat
characteristics in the context of the life-
history needs, condition, and status of
the species. These characteristics
include, but are not limited to, space for
individual and population growth and
for normal behavior; food, water, air,
light, minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
or rearing (or development) of offspring;
and habitats that are protected from
disturbance. These characteristics are
described below for the Panama City
crayfish:

(1) Space for individual and
population growth and for normal
behavior: The Panama City crayfish
naturally inhabits shallow, ephemeral,
freshwater wetlands that are associated
with early successional wet prairie-
marsh and wet pine flatwoods and their
associated communities. These
locations historically supported a native
herbaceous plant community dominated
by native wetland grasses and sedges
with an accompanying overstory of no
to low-density pines and were naturally
maintained by periodic wildfire.

(2) Food, water, air, light, minerals, or
other nutritional or physiological
requirements: Native herbaceous
vegetation is important to the Panama
City crayfish for food, detritus
formation, and cover. Absence of
vegetation increases exposure of this
small crayfish to predation and reduced
availability of food. Although Panama
City crayfish are facultative air
breathers, moisture is required to
facilitate the respiratory process.
Burrowing to groundwater or access to
surface water are both important habitat
features needed to prevent desiccation
of individuals and populations. The
Panama City crayfish cannot burrow
much deeper than 3 feet below the
surface and prefer surface waters less
than 1 foot deep (E.Keppner 2003, pers.
comm.).

(3) Cover or shelter: The Panama City
crayfish relies mostly on herbaceous
vegetation that grows on core and
secondary soils, which allow them to
burrow for shelter and to rear young.
The ability to burrow to the water table
during times of drought is essential to
the persistence of the species. Core soils
have depth to water tables that meet the
depth threshold that is important for
long-term Panama City crayfish
population persistence. These core soils
provide the sediment structure needed
for burrow construction to the water
table and also support the herbaceous
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vegetation upon which the species relies
for food and cover. Young crayfish are
often captured clinging to vegetation in
emergent, yet shallow, water bodies.

Secondary soil types are drier, and it
is believed the species cannot persist
when only secondary soils are available
with below-average water tables. They
are mentioned here because they may
support Panama City crayfish after
recent rainfalls and longer periods of
time after above-average rainfall that
influences water table depths, and they
may provide connectivity between two
patches of core soils. Ninety-six percent
of known occurrences of Panama City
crayfish occur within either core soils or
within secondary soils that are within
100 meters (328 feet) of core soils. These
secondary soils also provide the
sediment structure needed for burrow
construction to the water table and also
support the herbaceous vegetation upon
which the species relies for food and
cover except during times of drought.

(4) Sites for breeding, reproduction, or
rearing (or development) of offspring:
Shelters, such as burrows, are an
important resource for crayfish as they
provide for protection from predation
and space for mating and for rearing
hatchlings. Burrows also help to
maintain hydration and preferred body
temperatures. Surface waters provide
shelter for juveniles to grow prior to
being large enough to burrow. These
surface water locations also provide for
breeding and feeding grounds. Surface
water must be sufficiently deep, but
usually less than 1 foot (0.3 meters)
deep, to support the species but shallow
enough to sustain herbaceous
vegetation. Waters greater than 1 foot
(0.3 meters) deep sustain other crayfish
species that may outcompete the
Panama City crayfish.

(5) Habitats that are protected from
disturbance or are representative of the
historical, geographical, and ecological
distributions of a species: The Panama
City crayfish’s historical range is
estimated to cover a 56-square-mile area
(Service 2019, entire). Hardwood
swamps fall within the core soil
category but are not actually suitable for
the Panama City crayfish (except the
transition edge habitat). Land acreages
within the Panama City crayfish’s range
total 35,658 acres, with a composition of
the following soils: (1) Core with 14,880
acres (6,022 hectares; 42 percent of the
land area); (2) secondary with 12,379
acres (5,010 hectares; 35 percent of the
land area), and (3) unsuitable soils with
8,399 acres (3,399 hectares; 23 percent
of the land area). We estimate that
approximately 9,180 acres (3,715
hectares) of core and 5,647 acres (2,285
hectares) of secondary soils remain

undeveloped (using 2016 data) and are
therefore suitable for the Panama City
crayfish. We estimate that 3,606 acres
(1,459 hectares) of the core (3,242 acres
(1,312 hectares, or 22 percent)) and
secondary (364 acres (147 hectares, or 3
percent)) soils are hardwood swamp,
which are not directly used by the
Panama City crayfish but are included
within acreage totals because they
provide transition habitat.

Summary of Essential Physical or
Biological Features

We derive the specific physical or
biological features essential to the
conservation of the Panama City
crayfish from studies of this species’
habitat, ecology, and life history as
described above. Additional information
can be found in the proposed listing
rule published in the Federal Register
on January 3, 2018 (83 FR 330), and the
Panama City Crayfish SSA report
(version 2.0; Service 2019, entire). We
have determined that the following
physical or biological features are
essential to the conservation of the
Panama City crayfish:

(1) Undeveloped lands, including
cropland, utilities rights-of-way,
timberlands, or grazing lands, that
support open wet pine flatwoods and
wet prairie habitats that contain the
following:

(a) Appropriate herbaceous
groundcover vegetation;

(b) Permanent or temporary pools of
shallow (usually less than 1 foot)
freshwater locations; and

(c) Gently-sloped ground level swales
with a 3:1 or shallower slope ratio along
ecotonal or transitional areas.

(2) Soil types within undeveloped
lands that provide sediment structure
needed for burrow construction and that
support some native herbaceous
vegetation and the likelihood of native
seed bank that with management will
provide vegetation needed for
additional food and cover, and where
the ground water is always within 3 feet
of the ground surface and surface waters
occur on occasion. These soil types
include:

(a) Core soils for Panama City
crayfish, including (note: prefix
numbers refer to map units in the Soil
Survey for Bay County, Florida (USDA
1984, entire)): (22) Pamlico-Dorovan
Complex, (29) Rutlege Sand, (32)
Plummer Sand, (33) Pelham Sand, (39)
Pantego Sandy Loam, and (51) Rutledge-
Pamlico Complex;

(b) Secondary soils within 100 meters
(328 feet) of core soils: (1) Albany Sand,
(12) Leefield Sand, (13) Leon Fine Sand,
(31) Osier Fine Sand, and (36) Alapaha
Loamy Sand; and

(c) Soils that support native
herbaceous vegetation such as, but not
limited to, wiregrass (Aristida
beyrichiana), redroot (Lachnanthes
caroliniana), beakrushes (Rhynchospora
spp.), pitcher plants (Sarracenia spp.),
sundews (Drosera spp.), butterworts
(Pinguicula spp.), and lilies
(Hymenocallis spp.).

(3) Undeveloped lands that contain
surface and groundwater of sufficient
quality to support all life stages of the
Panama City crayfish and the
herbaceous vegetation on which they
rely. This includes surface waters with:

(a) Oxygen levels that range between
2 and 9 milligrams per liter;

(b) pH levels between 4.1 and 9.2; and

(c) Temperatures between 42 and 94
degrees Fahrenheit (°F) (5 and 34.4
degrees Celsius (°C)), although optimum
temperatures are thought to be in the
range of 68 to 79 °F (20 to 26 °C) (Butler
et al. 2003).

Special Management Considerations or
Protection

When designating critical habitat, we
assess whether the specific areas within
the geographical area occupied by the
species at the time of listing contain
features which are essential to the
conservation of the species and which
may require special management
considerations or protection. The
features essential to the conservation of
this species may require special
management considerations or
protection to reduce the following
threats: Habitat loss and destruction due
to residential and commercial
development, as well as habitat loss due
to changes in the natural disturbance
and hydrological regimes that maintain
the wet prairie and flatwoods that
Panama City crayfish originally
inhabited. Historically, the Panama City
crayfish inhabited natural and often
temporary bodies of shallow fresh water
within open pine flatwoods and prairie-
marsh communities (as described in the
SSA report (version 2.0; Service 2019, p.
56)). However, most of these
communities have been cleared for
residential or commercial development
or replaced with slash pine (Pinus
elliottii) plantations. Thus, the Panama
City crayfish currently is known to
inhabit the waters of grassy, gently-
sloped ditches and swales; furrows
within slash pine plantations; and
utility rights-of-way.

Special management considerations
or protections are required within
critical habitat areas to address these
habitat loss and destruction threats. The
occupied units we are proposing to
designate as critical habitat for Panama
City crayfish will require some level of
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management to address the current and
future threats to the physical or
biological features. Management
activities that could ameliorate these
threats include (but are not limited to):
(1) Protection of lands from
development through purchase,
easement, or other conservation
agreements that will prevent permanent
conversion of Panama City crayfish
habitat to other land uses; and (2)
restoration and management of habitat
to maintain the appropriate vegetative
and hydrological characteristics for the
Panama City crayfish.

These management activities will
protect the physical or biological
features for the species by protecting
currently suitable habitat from being
converted to other land uses and by
promoting the appropriate vegetative
and hydrological characteristics that the
Panama City crayfish needs for survival.
Additionally, management of habitat to
protect the physical or biological
features on occupied critical habitat will
help achieve recovery of the Panama
City crayfish.

Criteria Used To Identify Critical
Habitat

As required by section 4(b)(2) of the
Act, we use the best scientific data
available to designate critical habitat. In
accordance with the Act and our
implementing regulations at 50 CFR
424.12(b), when designating critical
habitat, the Secretary will first evaluate
areas occupied by the species. The
Secretary will only consider unoccupied
areas to be essential where a critical
habitat designation limited to
geographical areas occupied would be
inadequate to ensure the conservation of
the species. We are not currently
proposing to designate any areas outside
the geographical area occupied by the
species because we have not identified
any unoccupied areas that meet the
definition of critical habitat and because
occupied areas are sufficient to ensure
the conservation of the species.

We reviewed available information
that pertains to the habitat requirements
of this species using information that
was cited within the SSA report
(Service 2019, entire) and information
presented in the Service’s conservation
strategy for Panama City crayfish critical
conservation needs (Service 2017,
entire); sources of information on
habitat requirements include existing
State management plans, endangered
species reports, studies conducted at
occupied sites and published in peer-
reviewed articles, agency reports, and
data collected during monitoring efforts
(Service 2019, entire). Based on known
occurrences and habitat requirements,

critical habitat units were mapped in
ArcMap (ESRI, Inc.) using the U.S.
Department of Agriculture, Natural
Resources Conservation Service, Soil
Survey Geographic Database (USDA
2019, unpaginated). ArcGIS software
was used to calculate the acreage of core
and secondary soils within the
historical range of the Panama City
crayfish prior to anthropogenic habitat
disturbances. Core soil types (as
described in Species Description in the
proposed listing rule (83 FR 330,
January 3, 2018, pp. 332—-333) and in
Physical or Biological Features Essential
to the Conservation of the Species,
above) were buffered by 100 meters. We
used 100 meters as our buffer because
we found that 96 percent of known
occurrences of Panama City crayfish
occur within 100 meters of core soils
and this buffer encompasses the
secondary soil types (as described in
Species Description in the proposed
listing rule (83 FR 330, January 3, 2018,
Pp- 332—333) and in Physical or
Biological Features Essential to the
Conservation of the Species, above). In
geographic information systems (GIS)
mapping, the buffered soils were
spatially processed by clipping to the
population buffer of one-quarter mile,
and developed areas were excluded
based on 2016 Florida Department of
Transportation aerial imagery (FDOT
2016, unpaginated).

In summary, for areas within the
geographic area occupied by the species
at the time of listing and with sufficient
availability of land, we delineate critical
habitat unit boundaries using the
following criteria:

(1) Suitable habitat surrounding each
of 10 known populations of Panama
City crayfish, delineated by polygons
using one-quarter mile (0.4 kilometer
(km)) circles around sample points with
known species occurrences, based on
the movement patterns of small
crayfishes (Note: Habitat surrounding
two populations was not included for
critical habitat designation, as explained
below);

(2) Core and secondary soils within
100 meters (328 feet) of core soils that
contain one or more of the physical or
biological features to support life-
history functions essential for
conservation of the Panama City
crayfish.

Hardwood swamps found within core
soils are considered unsuitable for the
crayfish, and this habitat type was
removed to the maximum extent
possible.

The total acreage calculated for
critical habitat based upon the above
criteria amounted to 7,177 acres (2,904
hectares). Accordingly, we propose to

designate as critical habitat those areas
that contain the physical and biological
features essential to the Panama City
crayfish and that are currently occupied
by the species.

For the purposes of critical habitat
designation, we determined a unit to be
occupied if it contains recent (i.e.,
observed since 2015) observations of
Panama City crayfish. The proposed
critical habitat designation does not
include all lands known to have been
occupied by the species historically;
instead, it focuses on currently occupied
lands that have retained the necessary
physical or biological features that will
allow for the maintenance and
expansion of existing populations. The
following locations (i.e., populations as
defined in the SSA) meet the definition
of areas occupied by the species at the
time of listing and that present
sufficient availability of lands to
support a population: 19th Street,
Talkington, Minnesota, Transmitter
West, Deer Point, High Point, Star, and
Transmitter East. College Point and Old
Airport populations were not
consistently occupied, nor was there
sufficient suitable habitat within the
on